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Re Office Depot Inc

Incoming letter dated January 23 2009

Iq3

Dear Mr Davies

This is in response to your letters dated January 232009 February 272009 and

March 2009 concerning the shareholder proposal submitted to Office Depot by the

AFSCME Employees Pension Plan on November 21 2008 We also have received

letters from the proponent dated February 192009 and March 2009 Our response is

attached to the enclosed photocopy of your correspondence Bydoing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

You also have requested our view on revisions the proponent offered in its

March 2009 letter to the Division We do not believe that this offer to revise the

proposal constitutes the submission of new proposal to Office Depot Accordingly we
do not intend to express any view regarding the applicability of rule 14a-8 to the offered

revision In connection with this matter your attention is directed to the enclosure which

sets forth briefdiscussion ofthe Divisions informal procedures regarding shareholder

proposals

Sincerely

Enclosures
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Office Depot Inc

Incoming letter dated January 23 2009

The proposal would amend the bylaws to provide that the board shall consistent

with its fiduciary duties cause the corporation to reimburse stockholder or group of

stockholders for reasonable expenses incurred in contested election of directors in

specified circumstances

We are unable to conclude that Office Depot has met its burden of establishing

that it may exclude the proposal in reliance on rules 14a-8i2 and 14a-8i6
Accordingly we do not believe that Office Depot may omit the proposal from its proxy
materials in reliance on rules 14a-8i2 and 14a-8i6

We are unable to concur in your view that Office Depot may exclude the proposal

under rule 14a-8i3 Accordingly we do not believe that Office Depot may omit the

proposal from its proxy materials in reliance on rule 14a-8i3

We note that Office Depot may not have filed its statement of objections to

including the proposal in its proxy materials at least 80 days before the date on which it

will file definitive proxy materials as required by rule 14a-8j1 Noting the

circumstances of the delay we do not waive the 80-day requirement

Sincerely

Raymond Be

Special Counsel



DiVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to detennine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule l4a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any infonnation furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered bythe Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly.a discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy
material
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Secuilties and Exchange Commisioi
Office of ChiefCoue
Dhisionf pxatton Finance

100 Street N.E

Whintn DC 2O49

Re ficDepot Tnc kiqu Under R3de

xciude SteckhoidrPrnposal

Ladies and Gutlemen

On behalf fOffipe tepot iri De were norporstion Tha Compwsy pursuant to Rule
14a 8j under the Securities xe ngi it of t4 the Ec1wngc Mr amended Lam
writing to

respectfully request that the Staff of the Division of Corporation Finanee the Staff
of the Securities and exchange Comnussion the Thn nkion concur with the Company
view that for the reasons aated in the Compiwy pior submissions to the Staff collectively
the Piot Letteis and below the shareholder

proposal the opasar and the statement in

support thereof The 1Spporting Statement submitted by AFSCME Eniployees Pension Plan

th Proponen or AFSC4fr and received by theCcinipany on November21 2008 may
properly be otmited from the Company proxy materials the IyMate wds to be

distributed by the Company in connection wIth its 2009 annual meeting of stockhlders the
2009 MecUnf

The Proposal and the Supporting Statement may properiy be excluded from the Proxy Materials

pursuant to

Rule l4a.8i2 because implementation of the Proposal.woWd cause the Company to

violate state law

Rule l4a-8 and 14a-3fl because tb Proponthi submitted more than on proposal
tci the Company for the 2009 Meeting and

Rule l4age because the Proponent has .faiied.to satisfy the deadline for submitting

proposals to the Company

Pursuant toRule 14s-8j under the Exchange Act am enclosing the following
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This letter and

The letter from the Proponent dated March 2009 attached hereto as Exhibit

THE PROPOSAL

The Proposal is in the form of mandatory amendment to the Companys bylaws the Bylaws
that if approved by the companys stockholders at the 2009 Meeting would require the

Companys board of directors the Board to provide for reimbursement of all proxy

solicitation expenses meeting the criteria set forth in the Proposal Specifically the Proposal

proposes the following change to the B.ylaws the Proposed Bylaw

RESOLVED that pursuant to Section of the Ielaware General Corporation

Law and Article IX of the bylaws of Office Depot Inc Office Depot
stockholders of Office Depot hereby amend the bylaws to add the following

Section 17 to Article EU

The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not permitted to

cumulate their votes for Directors and Cd the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in
respect of contested election shall not exceed the amount

expended by the corporation in connection with such election emphasis added

ANALYSIS

The Proposed Bylaw is in the form of mandatory amendment to the Bylaws requiring the

Board to provide for reimbursement of all proxy solicitation expenses meeting the criteria set

forth in the Proposed Bylaw As the Staff is aware the Company has previously submitted the

Prior Letters and included an opinion from Richards Layton Finger P.A special Delaware

counsel to the Company RLF regarding certain aspects of the General Corporation Law of

the State of Delaware the DGcL in each of the two Prior Letter The two opinions rendered

by RLF and submitted by the company with the Prior Letters make it clear that the Proposed

Bylaw does not clearly and unambigiously provide fiduciary out as required by the 1eaware

Supreme Court in CA Inc AFSCME Emplees Pension Plan 953 A.2d 227 240 Del 2008

kt i.423 22U
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Perhaps recognizing the limitations of the Proposed Bylaw by its letter dated March 2009 the

Proponent suggests that It would be amenable to amending the Proposal to make clear that the

Office Depot Board of Directors would be required to reimburse proxy expenses to the extent

that such reimbursement is consistent with the fiduciary duties of the directors Thus the

revision suggested by the Proponent would mean that the Proposal would in the following form
The Board of Directors shall to the extent consistent.with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the Nominator for

reasonable expenses emphasis added the Revised Proposed Bylaw

It is our belief that the Revised Proposed Bylaw can be properly omitted by the Company from

the Proxy Materials for the 2009 Meeting pursuant to the arguments reflected in the Prior Letters

and herein

The Revised Proposed Bylaw If Implemented Could Violate State Law

Rule 14a-8iX2 permits corporation to exclude stockholder proposal from the proxy

statement it the proposal is one that if implemented would cause company to violate any state

law to which it is subject The Company is incorporated under the laws of the State of Delaware
For the reasons set in the Prior Letters and the RLF opinions the Revised Proposed Bylaw if

implemented by the Company would violate the DGCL Accordingly the Revised Proposed

Bylaw is excludable under Rule 14a-8i2

As the RLF opinion dated February 17 2009 explains insertion of the words consistent

with its fiduciary duties after the word shafl does not qualiy the word shall which could

have been done by putting the word if in front of eonsistent with fiduciary duties but rather is

statement that reimbursement of proxy solicitation expenses meeting the criteria specified in

the Proposed Bylaw is always consistent with the Boards fiduciary duties RLF further notes

that the Proposed Bylaw attempts to circumvent the fiduciary duty analysis required by the

Delaware Supreme Court in CA by purporting to state that reimbursement of proxy expenses is

consistent with the Boards fiduciary duties and that the Proposed Bylaws impermissibly

constrains the Boards exercise of its fiduciary duties

In light of the case law and the conclusions discussed in the Prior Letters and herein the

Company does not believe that it can lawfully implement the Revised Proposed Bylaw because

it could improperly prevent the Board from filly exercising its fiduciary duties Accordingly the

Company believes the Revised Proposed Bylaw can be excluded from its Proxy Material for the

2009 Meeting pursuant to Rule 14a-8i2

.\S J-I237622.
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11 The Proponent has submitted more than one proposal to the Company for the 2009

Meeting

Rule 4a-8c prcwides that shareholder may submit no more than one proposal to

company for particular shareholders meeting In addition Rule 14a-BfI provides that in

order for Company to exclude shareholder proposal based on failure to satisfy the eligibility

or procedural requirements of Rule 14a-8a-d it must notify the proponent in writing of the

procedural or eligibility deficiencies within 14 calendar days of receiving the proposal mid the

proponent must fail to adequately correct the deficiencies within 14 days of the date the

proponent receives the companys deficiency notice Rule 4a-8f further provides that

company need not provide you such notice of deficiency if the deficiency cannot be remedied

such as if you thU to submit proposal by the companys properly determined deadline

1he Company believes that the Revised Proposed Bylaw is separate proposal and substantially

different than the Proposed Bylaw The sepaxteness of the Revised Proposed Bylaw and the

Proposed Bylaw is furthei evidenced by the fact that in the March 2009 letter the Proponent

appears to he conceding the fact that the Proposed Bylaw impermissibly constrained the Boards

exercise of its fiduciary duties

Accordingly the Company believes the Revised Proposed Bylaw can be excluded from its Proxy

Materials for the 2009 Meeting pursuant to Rule 14a-8c

ilL The Proponent has failed to satisfy the deadline for submitting proposals to the

Company

Under Rule 14a-8e proposal generally must be received at companys principal executive

offices not less than 120 calendar days before the date of the companys proxy statement

released to shareholders in connection with the previous years annual meeting As noted above
and reflected in the attached Exhibit hereto the Company received the Revised Proposed

Bylaw on March 2009 significantly after the deadline for submitting proposals to the

Company for the 2009 Meeting Accordingly because it is separate proposal the Company
believes the Revised Proposed Bylaw can be excluded from its Proxy Materials for the 2009

\Ieetina pursuant to Rule I4a8e

CONCLUSION

Based upon the analysis included in the Prior Letters and in this letter we respectfully request

that the Staff concur that it will take no action if the Company excludes the Proposal and the

Supporting Statement from its Proxy Materials tbr the 2009 Meeting The Companys annual

meeting of stockholders scheduled to be held on April 2009 and the Company expects to

file its definitive Proxy Materials for the 2009 Meeting with the Commissionin the near future

We would be happy to provide you with any additional information and answer any questions

that you may have regarding this subject In addition the Company agrees to promptly forward

f.AS 1.12 P22
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Chairman Corporate Governance and Nommaung Committee
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Elisa Garcia General CounseL
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Securities and Exchange Commission

0111cc of Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington D.C 20549

Re Stockholder Proposal of AFSCME EmDloyees Pension Plan request by

Office Depot Inc for no-action determination

Dear SiriMadam

The American Federation of State County and Municipal Employees Employees

Pension Plan the Plan submits this letter in connection wtth the request by Office

Depot Inc Office Depot for permission from the Staff of the Division of Corporation

Finance the Staff of the Securities and Exchange Commission the CojisjOnto

exclude stockholder proposal the Proposal submitted to Office Depot by the Plan for

inclusion in Office Depots 2009 proxy materials

The Plan submitted written
response

to Office Depots request for no-action

relief by letter dated February 192009 Attached to that letter was an opinion from the

law firm of Grant Eiscrihofe.r P.A regarding the legality under Delaware law of the

bylaw advocated in the Proposal Due to clerical error however the copy of the opinion

letter was not signed or on letterhead Accordingly attached as Exhibit is copy of the

opinion letter from Grant Elsenhofer PA dated February 192009 and properly

signed and formatted

The Plan has had the opportunity to review the letter dated February 27 2009

from Office Depot to the Staff that responds to the Plans letter of February 19 and offers

this brief reply

Office Depots request for np-action relief is an effort to manufacture dispute

where none exists Both the Plan and Office Depots lawyers acknowledge that the

legality of the proposed bylaw is resolved under the decision of the Delaware Supreme

Court in CA Inc AFSCME 953 A.2d 227 Del 2008 Office Depots only complaint

is that in its opinion and the opinion of its counsel the fiduciary out provided in the

Plaif proposed bylaw somehow is not good enough to satisf the requirements set forth in

the Delaware Supreme Courts decision

American Federation of State County and Municipal Employees AFL-CIO
TEL 102 7758 142 FAX 2O2 783.46O 62S So LWVshgton 2OO6-687
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The Plan disagrees with Office Depots argument that the fiduciary out is not

sufficient and believes that the opinion from Grant Eisenhofer PA sufficiently demonsirates

this point

Nevertheless in the interest of resolving this dispute withnut the need for the Staff to

opine on the sufficiency of the fiduciary out language under the Delaware Supreme Courts

decision in CA AFSCME the Plan is willing to amend the language of the proposed bylaw to

make clear that the Office Depot Board of Directors would be required to reimburse proxy

expenses to the extent that such reimbqrsement is consistent with the fiduciary duties of the

directors which all that the Supreme Courts decision requires Thus to resolve this issue

the Plan would be willing to amend th pzoposed bylaw insert the phrase to the extent

before the words consistent with its fiduciary duties in the first sentence of the proposed

bylaw Even with the addttion ofthese three words the Proposal would be under the 500 word

limit established under Rule 14a-8

We trust this amendment which does not change the substance of the Proposal in any

way -would moot any concerns Office Depot may have however meritless they may be

If you have any questions or need additional information please do not hesitate to call me

at 202 429-1007 The Plan appreciates the opportunity to be of assistance to the Staff in this

matter

Very Truly Yours

Jo
cc christopher Dtwies Esq

Senior Securities Counsel

Office Depot Inc

Email Christopber.Davies1OfficeDeuot.com
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Gerald McBntee

Chairman Pension Conunltlee

American Federation of State County and Municipal Employees

Employees Pension Plan

1625 Street

Washington DC 2006

Re Shareholder Proposal Submitted by American Federation of State

County and Municipal Employees Employees Pen8Iou Plan for

Inclulon In Office Depot Inc.s OO9 Proxy Statement

Dear Gerald McEntee

You have requested our opinion as to whether the shareholder proposal the

Proposal submitted by the American Federation of State County and Municipal

Employees AFSCME Employees Pension Plan the Plan to Office Depot Inc

Office Depot or the Company Delaware corporation would If adopted and

implemented cause the Company to violate Delaware law As set tbrth below the

Proposal if enacted would be permissible under Delaware law

You have furnished us with end we have reviewed copies of the Proposal and the

supporting statement submitted to the Company as well as letter dated November 21

2008 which accompanied your submission of the Proposal to the Company We also

have Leviewed letter from the Company dated January 23 2009 Office Depot Letter

to the Division of Corporation Finance the Division of the U.S Securities and

Exchange Commission the Commission stating that the Company intends to omit the

Proposal from its proxy
materials to be distributed in connection with the Companys

2009 annual meeting the Proxy Statement We have reviewed an opinion attached to

the Companys letter from Richards Layton Finger PA RLF dated January 21

2009 the RLF Opinion expressing the opinion that the Proposal if implemented

would violate Delaware General Corporation Law DCCL We have also reviewed

the Companys Restated Certificate of Incorporation as amended the Certificate of
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Incorporation and the Companys Bylaws as amended the Bylaws and such other

documents as we deemed nrcessar ad appropriate We have assumed the confoimityto

the original documents of afl documents submitted to us as copies and the authenticity of

the originals of such documents

The Proposal if adopted would cause Oflke Depot to implement bylaw

requiring directors to the extent cozsLstenr with their fiduciaiy duties to reimburse

successful director candidates in certain circumstances The Proposal states

RESOLVED that pursuant to section 109 of the Delaware General

Cosporation Law and Artiole IX of the bylaws of Office Depot Inc

Office Depor stockholders of Office Depot hereby amend the bylaws

to add the following Section 17 to Artinle Ifl

The Board of Directors shall cônsLstent with Ira flduclwy duties cause

the
corporation to rthmbuse stocitholder or group of stockholders

together the Nominator ior reasonable expenses Expenses
incurred in connection with ncniinating one or more candidates in

contested election of Directors to the corporations Board of Directors

including without llitat1on printing mailing legal solicitation travel

advertising and public relations expenses so long as the election of

fewer than 50% of the Directors to be elected was contested in the

election one or more candidates noininided by the Nominator are

elected to the corporations Board of Directors stockholders are not

permitted to cumulate their votes for Directors and the election

occurred and the Expenses were incurred after this bylaws adoption

The amount paid to Nominator under this bylaw in respect of contested

election shall not exceed the amount expended by the corporation in

connection with such election

Emphasis supplied

The Proposal is intended to facilitate groups of shareholders to nominate

directors Currently board-sponsored nominees have an advantage in corporate elections

because the board may authorize corporate funds to pay for their nomination expenses

Further if there is change in control of the company therm the new board can approve

reimbursement of directors nomination expenses However where less than majority

of directors are up for election the newly elected directors may not have the votes to

cause the Company to reimburse nomination expenses See C4 Inc AFSCME 953

A.2d 227 237 Del 2008 Generally and under the current framework for electing

directors In contested elections only board-sponsored nominees for election are

reimbursed for their election expenses Dissident candidates are not unless they succeed
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in replacing at least majority of the entire board. The Proposed Bylaw is meant to

level the playing field in such circumstances by requiring the Company subject to the

Boards fiduciary duties to reimburse reasonable nominating expenses of successful

director candidates where less than 50% of the board is up for reelection

SVMMARY OF OPINION

The Proposed Bylaw if adopted would not cause the Company to violate

Delaware law Recently the Delaware Supreme Court held that shareholder-enacted

bylaw requiring companies to reimburse reasonable election expenses would be

permissible under Ielaware law so loaf as the bylaw contained provision that reserves

the directors full power to diacbrge their fiduciary duties CA nc 935 A.2d at 237

n.20 The Proposed Bylaw clearly has such provision It states The Board of

Directors shall coristeixt with it fiduciary duties cause the corporation to reimburse

stockholder group
of stockholders together the Nomijiatori for reasonable expenses

emphasis added Therefore und the Ptoposed Bylaw Office Depots board the

Board would retain the power to refuse rehnbursement of nomination expenses when

so required by its fiduciary duties

Office Depot and its Delaware Counsel do not dispute that bylaw requiring the

Company to reimburse proponents proxy solicitation expenses subject to the

fiduciary duties of the Board is entirely permissible under Delaware law RLF Letter at

Office Depot Letter at Rather they construe the Proposed Bylaw contrary to its

plain language They argue

The Proposed Bylaw instead of reserving to the Board the ability to

determine not to reimburse proponents proxy solicitation expenses in

circumstances that proper application of fiduciary principles could

preclude purports to provide the reimbursement in the circumstances

provided by the Proposed Bylaw would be consistent with the fiduciary

duties of the Board

RLF Letter at quoting CA 953 A.2d at 240 internal citations omitted see also

Office Depot Letter at

This tortured construction should be given no weight See West Center City

Neighborhood Assn Inc 2002 WL 1403322 at Del Cli 2002 must

be given plain and ordinary meaning. The Proposed Bylaw if enacted would

only require the Board to reimburse nomination expenses where such reimbursenmeut was

consistent with its fiduciary duties Therefore the Proposed Bylaw if implemented

would not cause the Company to violate Delaware law
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The Recent Delaware Supreme Court Ruthig AFSCMB CA Supports the

Legality of the Proposed Bylaw Under Delaware Law

In CA APSCMB submitted similar bylaw to he included in CAs proxy

statement CA 953 A.2d at 229-30 CA tequested no-action relief olaimitig inter alia

that It could exclude under the Proposal Rule 14aiXI and Id In response to

letters frum CA and APSCM the SliC certified two questions to the Delaware Supreme

Court to detrmhe whether the bylaw was proper sjjbject for shareholder action

under Delaware law and whether the bylaw if implemented would cause the

company to violate Delaware law

In that case the proposal similar to the Proposal at issue here provided for

reasonable reimbursement of nomination expenses for successfol director candidates if

the following condition were met

Tbe election of fewer than 50% of the directors to be elected is contested in the

election

1One or more candidates nominated by the Nominator are elected to the

corporations board of directors and

are not permitted to cumulate their votes for directors

However unlike the Proposed Bylaw at issue here tile proposal In CA did not provide

that the board only must reimburse such nomination expenses where consistent with its

fidzwiary duties

In AFSCM CA the Delaware Stzme Court Held Bylaws that

Rcuired Reimbursement of Reasonable Nomination Bxpecses weç
Proper Subject for 8bareholder Action

In CA the Delaware Supreme Court held that the bylaw at issue was proper

subject for shareholder action under Delaware Tha court noted that DGCL 109b
enabled shareholders to enact bylaws relating to the rights or powers of

stockholders land directors Id at 235 quoting Rule 109b Construing this

language the Court held that ddnt were mistaken in arguing that any bylaw that in

any respect might be viewed as limiting or reseicting the power of the board

automatically falls outside the scope
of permissible bylaws Id emphasis in original

Artiole IV Section 118 of the Delaware Constitution was amended in 2007 to allow the Supreme Court

to hear certified question of law from the CommIssion
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The Court held Bylaws by their very nature set down rules and procedures that bind

corporations board and shareholders Id This decision was consistent with previous

Delaware court opinions See e.g Fnntz Mfg Co BAC Industrle 501 A.24 401407

Del 1985 The power to make and amend the bylaws of corporation has long been

recognized as an inherent feature of the corporate scture 1olding that bylaw that

required unanimous attendance and board approval for any
board action was permissible

under Delaware law Hollinger Irit 1. inc Black 844 A.2d 1022 1079 Dcl Gb

2004 affd 872 A.28 559 Dcl 2005 Bylaws can impose severe requirements on the

conduct of board and may pervasively and strictly regulate the process by which

boards act without running afoul of the DGCL

Further the Court in Cd defined the perwissible scope oi bylaws holding It is

well established under Delaware law that proper function of bylaws is not to mandate

how the board should decide speciflo substantive business decisions but rather to define

the.process and proceedlugn by which those decisions are made CA 953 A.2d at 233

The Court held that the bylaw at issue in CA was procedural in nature beosuse it

regulated the process of nominating directors See Id at 237

The Court farther held that shareholders had legitimate and protected iuterest

in regal ating this nomination process

unadorned right to cast ballot in contest for office

is meaningless without the right to participate in selecting the contestants

As the nominating process circumscribes the range of choice to be made
it is fundamental and ontcome..dcterminative step in the election of

officeholders To allow for voting while maintaining closed selection

process thus renders the former an empty exercise

1l internal quotations omitted see aZro Blasius Indus Inc Atlas Corp 564 A.2d

651 660 n.2 Del Gb 1988 Delaware courts have long exercised moat sensitive and

protective regard for the free and ebctive exercise of voting iights Unifrmn Inc

American General Corp 651 A2d 1361 1378 Del 1995 This Court has been and

remains assiduous in its concern about defensive actions designed to thwart the essence

of corporate democracy by disenfranchising shareholders. Thus the Court held that

the proposed bylaw in CA was proper subject for shareholder action under Delaware

law

The Delaware Supreme Court Held that the Bylaw at Issue in AFSCME
CA Would Cause U1e Company To Violate Delaware L.aw Ontv Because It

Could 1T1ieorv Requfre Reimbursement Wjien To Do So Would Be

lnconsLytent With The Directors Fiduciary Daia

The Court however held that the bylaw at issue in CA would cause the Company

to violate Delaware law because it mandate reimbursement of election expenses in
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ciruumstances that proper application of flduciaiy principles could preclude Id at

2402 The Coust recognized that there were circumstances where the board could not

consistt with Its fiduciary duties authorize the corporation to reimburse election

expenses of director candidates See Id at 240 IJu situation where the proxy contest

is motivated by personal or petty concerns or to promote interests that do not farther or

arc adverse to those of the corporation the boards fiduciary duty could compel that

rcimbwsement be denied altogether. The Court held the Proposal would cause the

Company to violate Delaware law becsuse it would require reimbursement of nomination

expenses in instances where Delaware law did not permit reimbursement Id

However the Court provided roadmap for company to legally adopt bylaw

concerning reimbursement of nomination expenses It held that such bylaw would be

pcrrniissible where it oontaincd prQvision that reserves the directors full power to

discharge their fiduciary duties id at 237 n.20 The Proposed Bylaw has such

fiduciary out and thcrofbre would not cause the Company to violate Delaware law if

enacted

IL The Proposed Bylaw Remedies the Defects to the Nomination Reimbursement

Bylaw Considered by the Delaware Supreme Court In AFSCME CA

The Proposed Bylaw states that the Board wily must reimburse nomination

expenses where consistent with its fiduciaiy duties Office Depot mistakenly construes

the Proposed Bylaw in manner inconsistent with its p1an meaning lxi arguing that the

Proposed Bylaw purports to define the fiduciary duties of the Board This

interpretation of the Proposed Bylaw should be given no weight under Delaware law

2For purposes of the proposed bylaw submitted by AFSCME and at Issue here it is undisputed between thu

parties In this case that bylaws may not mtarfere with the boenIs
ability to exercise its power to discharge

its tiduciary duties RLPs citation to AFSCMBs coussers epresontatices In C4 concerning the power of

bylaws to resliict director power is thexslbr entirely irrelevant See ELF Letter at The proposed

bylaw subrnittcd by APSCME and at Iaue bore is entirely consistent with the Delaware Supreme Courts

decision In CA The argunents advanced by AFSCMEa counsel in the oontoxt of the CA
litigation wale

deiŁndng the particular bylaw proposal that was at issue in that case and which the Supreme Court noted

did not have any fiduciary out language that exists in the proposed bylaw here

This holding was in socced with previous case law that held that directors may reimburse election

expenses to promote particular corporate policy but not when election expenses were incurred lbs purely

personal reasons See e.g 1.5 bbezt Hollywood Paz Inc 457 A.2d 339 345 Del 1983 The proxy

contest though couched in terms of election to the board was actuaUy one involving substantive

differenoes about corporation policy Piaintiff therefore had an equitable and legal right to recover from

the corporation tbclx reasonable eapensea resulting from the proxy contest Hall Trans-Lnx Daylghr

Pcure Screen Corp 171 226229 Dcl Ch 1934 all that is at stake is the ambition of the ins

toy in the corporation should not be called opon to pay for the expense of their carnpaJg to persuade

the voting stockholders to rally to their support.
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See Centaur Farmers IV National Intergroqz Inc.1 582 A2d 923 928 Del 1990

Corporate charters and by-laws are contrants among the shareholders of corporation

and the general rules of contract Interpretation are held to apply ATT Corp LulLs

953 A.2d 241 252 Del 2008 Clear and unanblguous language .. should be given its

ordinary and usual meaning Absent some ambiguity Delaware courts will not destroy or

twist contract language under the guise of conaufng it internal citations and

quotations omitted The language of the Proposed Bylaw is clear and unambiguous It

states The Board of Directors shall consistent with is flductaiy duttss cause the

corporation to reimburse stockholder or oup of stockholders together the

Nominator for reasonable expenses .. Indeed Delaware courts have used similar

construction whea stating that Boards power to act is constraIned by its fiduciary

duties to shareholders See Jaclcwit Nat Lift Ins Co Kennedy 741 A2d 377 386

Dcl Co 1999 corporations
directors are fiduciaries fbr the pjreferred

stockholders whose Interests they have duty to safeguard consistent wtth the fiductwy

duties owed by those directors to the corporations other shareholders and to

corporation itself emphasis added Therebe If the Proposed Bylaw were enacted

the Board would retain the power to refuse reimbursemetfl ofnomination expenses where

itS fiduciary duties so require

Based upon the firegoing the Proposed Bla If adopted and implomented1

would not cause the Conipnny to violate Ielaware Iaw Accor4lng1y we do not believe

that there is any basis for Ofce Depot to exclude the Proposal from Its Proiy Statement

under Rule 14a4i2

Sinôerely

GRI4T ESENHOPR.
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VIA ELECTRONIC MAIL sharcholdeiproposaIs@seC._

Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100F Street N.E

Washington D.C 20549

Re Stockholder Proposal of AJSCM.E Employees Pension Plan request by

Office Depot Inc for no-action determination

Dear Sir/Madam

The American Federation of State County and Municipal Employees Employees

Pension Plan the Plan submits this letter in connection with the request by Office

Depot Inc Office Depot for permission from the Staff of the Division of Corporation

Finance the Staff of the Securities and Exchange Commission the Commissionto

exclude stockholder proposal the Proposal submitted to Office Depot by the Plan for

inclusion in Office Depots 2009 proxy materials

The Plan submitted written response to Office Depots request
for no-action

relief by letter dated February 192009 Attached tG that letter was an opinion from the

law firm of Grant Eisenhofer P.A regarding the legality under Delaware law of the

bylaw advocated in the Proposal Due to clerical error however the copy of the opinion

letter was not signed or on letterhead Accordingly attached as Exhibit is copy of the

opinion letter from Grant Eisenhofer P.A dated February 192009 and properly

signed and formatted

The Plan has had the opportunity to review the letter dated February 272009

from Office Depot to the Staff that responds to the Plans letter of February 19 and offers

this brief reply

Office Depots request for no-action relief is an effort to manufacture dispute

where none exists Both the Plan and Office Depots lawyers acknowledge that the

legality of the proposed bylaw is resolved under the decision of the Delaware Supreme

Court in CA Inc AFSCME 953 A.2d 227 Del 2008 Office Depots only complaint

is that in its opinion and the opinion of its counsel the fiduciary out provided in the

Plans proposed bylaw somehow is not good enough to satisfy the requirements set forth in

the Delaware Supreme Courts decision

American Federation of State County and Municipal Employees AFL-CIO

TEL 102 775.8142 FAX 202 785-4606 625 Street N.Wthlngton D.C 20036-5687
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The Plan disagrees with Office Depots argument that the fiduciary out is not

sufficient and believes that the opinion from Grant Eisenhofer P.A sufficiently demonstrates

this point

Nevertheless in the interest of resolving this dispute without the need for the Staff to

opine on the suciency of the fiduciary out language under the Delaware Supreme Courts

decision in Cl AFSCME the Plan is willing to amend the language of the proposed bylaw to

make clear that the Office Depot Board of Directors would be required to reimburse proxy

expenses to the extent that such reimbursement is consistent with the fiduciary duties of the

directors which is all that the Supreme Courts decision requires Thus to resolve this issue

the Plan would be willing to amend the proposed bylaw to insert the phrase to the extent

before the words consistent with its fiduciary duties in the first sentence of the proposed

bylaw Even with the addition of these three words the Proposal would be under the 500 word

limit established under Rule 14a-8

We trust this amendment which does not change the substance of the Proposal in any

way would moot any concerns Office Depot may have however meritless they may be

If you have any questions or need additional information please do not hesitate to call me

at 202 429-1007 The Plan appreciates the opportunity to be of assistance to the Staff in this

matter

Very Truly Yours

cc Christopher K. Davies Esq
Senior Securities Counsel

Office Depot Inc

Email ChristoDher.Davies@OfficeDepotcom

Plan



EXIIIBIT



485 LdflgtOn AflUo 0-
1020 SWt N.W SuIte 400

New rk NY 10017
J1W ii J4OAU JOi ITL WSIJrIO4 DC 20036

Td 646-122850O 547226501 Chase Manhattan Centre
PaC 2036506908

1201 North Ma1tet Street

Wilmington DE 19801

Te1 302622.7000 Fac SO2.622q100

www.gelaw.com

February 192009

VIA OVERNIGHT MAIL

Gerald McEntee

Chairman Pension Committee

American Federation of State County and Municipal Employees

Employees Pension Plan

1625 Street N.W
Washington DC 20036

Re Shareholder Proposal Submitted by American Federation of State

County and Municipal Employees Employees Pension Plan for

Inclusion In Office Depot Inc.s 2009 Proxy Statement

Dear Gerald MoEntee

You have requested our opinion as to whether the shareholder proposal the

Proposal submitted by the American Federation of State County and Municipal

Employees AFSCMS Employees Pension Plan the Plan to Office Depot Inc

Office Depot or the Companr Delaware corporation would if adopted and

implemented cause the Company to violate Delaware law As set forth below the

Proposal ifenacted would be permissible under Delaware law

You have furnished us with and we have reviewed copies of the Proposal and the

supporting statement submitted to the Company as well as letter dated November 21

2008 which accompanied your submission of the Proposal to the Company We also

have reviewed letter from the Company dated January 23 2009 Oce Depot Letter

to the Division of Corporation Finance the Division of the U.S Securities and

Exchange Commission the Conunission stating that the Company intends to omit the

Proposal from its proxy materials to be distributed in connection with the Companys

2009 annual meeting the Proxy Statement We have reviewed an opinion attached to

the Companys letter from Richards Layton Fingers PA RLF dated January 21

2009 the RLF Opinion expressing the opinion that the Proposal if implemented

would violate Delaware General Corporation Law TGCL We have also reviewed

the Companys Restated Certificate of Incorporation as amended the Certificate of
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Incorporation and the Companys Bylaws as amended the Eylaws and such other

documents as we deemed necessary and appropriate We have assumed the conformity to

the original documents of all documents submitted to us as copies and the authenticity of

the originals of such documents

The Prenosal

The Proposal if adopted would cause Office Depot to implement bylaw

requiring directors to the extent consltent with their ftduciaiy duties to reimburse

successful director candidates in certain circumstances The Proposal states

RESOLVED that pursuant to section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc

Office Depot stockholders of Office Depot hereby amend the bylaws

to add the following Section 17 to Article Ill

The Board of Directors shall consivtent with its fiducaiy duties cause

the corporation to reimburse stockholder or group of stockholders

togethex the Nominato for reasonable expenses Expenses
incurred in connection with nominating one or more candidates in

contested election of Directors to the corporations Board of Directors

including without limitation printing mailing legal solicitation travel

advertising and public relations expenses so long as the election of

fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are

elected to the corporations Board of Directors stockholders are not

permitted to cumulate their votes for Directors and the election

occurred and the Expenses were incurred after this bylaws adoption

The amount paid to Nominator under this bylaw in respect of contested

election shall not exceed the amount expended by the corporation in

connection with such election

Emphasis supplied

The Proposal is intended tc facilitate groups of shareholders to nominate

directors Currently board-sponsored nominees have an advantage in corporate elections

because the board may authorize corporate funds to pay for their nomination expenses

Fuither if there is change in control of the company then the new board can approve

reimbursement of directors nomination expenses However where less than majority

of directors are up for election the newly elected directors may not have the votes to

cause the Company to reimburse nomination expenses See CA Inc AFSCItIE 953

A.2d 227 237 Dcl 2008 Generally and under the current framework for electing

directors in contested elections only board-sponsored nominees for election are

reimbursed for their election expenses Dissident candidates are not unless they succeed
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in replacing at least majority of the entire board. The Proposed Bylaw is meant to

lccrel the playing field in such circumstances by requiring the Company subject to the

Boards fiduciary duties to reimburse reasonable nominating expenses of successful

director candidates where less than 50% of the board is up for reelection

SUMMARY OF OPINION

The Proposed Bylaw if adopted would not cause the Company to violate

Delaware law Recently the Delaware Supreme Court held that shareholder-enacted

bylaw requiring companies to reimburse reasonable election expenses would be

permissible under Delaware law so long as the bylaw contained provision that reserves

the directors full power to discharge their fiduciary duties CA Inc 935 A.2d at 237

n.20 The Proposed Bylaw clearly has such provision It states The Board of

Directors shall consistent with Its fiduclwy duties cause the corporation to reimburse

stockholder or group of stockholders together the Nominator for reasonable expenses

emphasis added Therefore under the Proposed Bylaw Office Depots board the

Board would retain the power to refuse reimbursement of nomination expenses when

so required by its fiduciary duties

Office Depot and its Delaware Counsel do not dispute that bylaw requiring the

Company to reimburse proponents proxy solidtatlon expenses subject to the

fiduciary duties of the Board is entirely permissible under Delaware law RLF Letter at

Office Depot Letter at Rather they construe the Proposed Bylaw contrary to its

plain language They argue

The Proposed Bylaw instead of reserving to the Board the ability to

determine not to reimburse proponents proxy solicitation expenses in

circumstances that proper application of fiduciary principles could

preclude purports to provide the reimbursement in the circumstances

provided by the Proposed Bylaw would be consistent with the fiduciary

duties of the Board

RLF Letter at quoting CA 953 A.2d at 240 internal citations omitted see also

Office Depot Letter at

This tortured construction should be given no weight See West Center C4y

Neighborhood Assn Inc 2002 WL 1403322 at Del Cli 2002 must

be given plain and ordinary meaning. The Proposed Bylaw if enacted would

only require the Board to reimburse nomination expenses where such reimbursement was

consistent with its fiduciary duties Therefore the Proposed Bylaw if implemented

would not cause the Company to violate Delaware law
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ANALYSIS

The Recent Delaware Supreme Court Ruthig AFSCME CA Supports the

Legality of the Proposed Bylaw Under Delaware Law

In CA AFSCMB submitted similar bylaw to be included in CAs proxy

statement CA 953 A.2d at 229-30 CA requested no-action relief claiming Inter alla

that it could exclude under the Proposal Rule 14a-8iXl and Id In response to

letters from CA and AFSCMB the SEC certified two questions to the Delaware Supreme

Court to determine whether the bylaw was proper subject for shareholder action

under Delaware law and whether the bylaw if implemented would cause the

company to violate Delaware law

In that case the proposaJ similar to the Proposal at issue here provided for

reasonable reimbursement of nomination expanses
for successful director candidates if

the following condition were met

election of fewer than 50% of the directors to be elected is contested in the

eleclion

or more candidates nominated by the Nominator are elected to the

corporations board of directors and

are not permitted to cumulate their votes for directors

However unlike the Proposed Bylaw at issue here the proposal in CA did not provide

that the board only must reimburse such nomination expenses
where consistent with its

fiduciary duties

In AFSCfE CA the Delaware Supreme Court Hold Bylaws that

Required Reimbursement of Reasonable Nomination Expenses were

Proper Subiect for Shareholder Action

In CA the Delaware Supreme Court held that the bylaw at issue was proper

subject for shareholder action under Delaware The court noted that DGCL 109b
enabled shareholders to enact bylaws relating to the. rights or powers of

stockholders directors. Id at 235 quoting Rule 109b Construing this

language the Court held that defendants were mistaken in arguing that any bylaw that in

any respect might be viewed as limiting or restricting the power of the board

automatically falls outside the scope of permissible bylaws Id emphasis in original

Axtiole IV Section 118 of the Delaware Constitution was amended in 2007 to allow the Supreme Court

to hear certified question of law from the Commission
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The Court held Bylaws by their very nature set down rules and procedures that bind

corporations board and shareholders Id This decision was consistent with previous

Delaware court opinions See e.g Franz Mfg Co EACIndustrM 501 Aid 401407

Del 1985 The power to make and amend the bylaws of corporation has long been

recognized as an inherent feature of the corporate stnicture holding that bylaw that

required immifrnoug attendance and board approval for any board action was permissible

under Delaware law Hollinger Intl. Inc Black 844 A.2d 1022 1079 Del Ch

2004 ad 872 Aid 559 Del 2005 Bylaws can Impose severe requirements on the

conduct of board and may pervasively and strictly regulate the
process by which

boards act without running afoul of the DGCL.

Further the Court In CA defined the permissible scope of bylaws holding It is

well established under Delaware law that proper function of bylaws is not to mandate

how the board should decide specific substantive business decisions but rather to define

the process and proceedings by which those decisions are made CA 953 A.2d at 233

The Court held that the bylaw at issue in CA was procedural in nature because it

regulated the
process

of nominating directors See Id at 237

The Court further held that shareholders had legitimate and protected interest

in regulating this nomination process

unadorned right to cast ballot In contest for office

is meaningless without the right to participate in selecting the contestants

As the nominating process
circumscribes the range of choice to be made

it is fundamental and outcome-determinative step in the election of

officeholders To allow for voting while maintaining closed selection

process
thus renders the former an empty exercise

liL internal quotations omitted see also Blasizw Indus Inc Atlas Corp 564 A.2d

65 660 n.2 Del Ch 1988 Delaware courts have long exercised most sensitive and

protective regard for the free and effective exercise of voting tights Unitrin Inc

American General Coip 651 A.2d 1361 1378 Del 1995 This Court has been and

remains assiduous in its concern about defensive actions designed to thwart the essence

of corporate democracy by disenfranchising shareholders. Thus the Court held that

the proposed bylaw in CA was proper subject for shareholder action under Delaware

law

The Delaware Sume Court Held that the Bylaw at Issue in AFSCMR
CA Would Cause the Company To Violate Delaware Law 0th Because It

Could In Theory Require Reimbursement When To Do So Would Be

Inconsistent With The Directol7 Fidu clan Duties

The Court however held that the bylaw at issue in CA would cause the Company
to violate Delaware law because it mandate reimbursement of election expenses in
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circumstances that proper application of fiduciary principles could preclude Id at

240.2 The Court recognized that there were circumstances where the board could not

consistent with its fiduciary duties authorize the corporation to reimburse election

expenses of director candidates See id at 240 In situation where the proxy contest

is motivated by personal or petty concerns or to promote interests that do not further or

are adverse to those of the corporation the boards fiduciary duty could compel that

reimbursement be denied altogether..3 The Court held the Proposal would cause the

Company to violate Delaware law because it would require reimbursement of nomination

expenses in instances where Delaware law did not pennit reimbursement Id

Bowever the Court provided roadmap for company to legally adopt bylaw

concerning reimbursement of nomination expenses It held that such bylaw would be

pennissible where it contained provision
that reserves the directors frill power to

discharge their fiduciary duties Id at 237 nZO The Proposed Bylaw has such

fiduciary out and therefore would not cause the Company to violate Delaware law if

enacted

The Proposed Bylaw Remedies the Defects to the Nomination Reimbursement

Bylaw Considered by the Delaware Supreme Court In AFSCME CA

The Proposed Bylaw states that the Board only must reimburse nomination

expenses where consistent with its fiduciary duties Ofilce Depot mistakenly construes

the Proposed Bylaw in manner inconsistent with its plain meaning in arguing that the

Proposed Bylaw purport to define the fiduciary duties of the Board This

interpretation of the Proposed Bylaw should be given no weight under Delaware law

purposes of the proposed bylaw submitted by AFSCMB and at Issue here It is w3disputed between the

parties in this case that bylaws may not interfere with the boards ability to exercise its po to discharge

its fiduciary duties RIPs citation to AFSQdEs cowasis representations In Cl concerning the power of

bylaws to restrict director power is therefore entirely irrelevant See RIP Letter at The proposed

bylaw submitted by AFSCME and at Issue here Is entirely consistent with the Delaware Supreme Courts

decision in CA The arguments advanced by AFSCMEs counsel in the context of the CA litigation were

defending the particular bylaw proposal that was at issue in that case and which the Supreme Court noted

did not have any fiduciary out language that exists in the proposed bylaw horn

3This holding was in accord with previous case law that held that directors may reimburse election

expenses to promote particular corporate policy but not when election expenses wore incuned for purely

personal reasons Ses e.g Rlbbert Hollywood Parlç Inc 457 Aid 339 345 Del 1983 The proxy

contest though couched In terna of election to the boird was actually one involving substantive

differences about corporation policy Plaintiffs therefore had an equitable and legal right to recover from

the corporation their reasonable expenses insulting from the proxy contest Hall 7uns-Li Dcylght

Picture Screen Coip 171 226229 Del Cli 1934 all that is at stake is the ambition of the ins

to stay in the corporation should not be called upon to pay for the expense of their campaign to persuade

the voting stockholders to rally to their support
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See Centaur Partners IV National Intergroup Inc 582 A2d 923 928 Del 1990

Corporate charters and by-laws are contracts among the shareholders of corporation

and the general rules of contract interpretation are held to apply ATT Corp LilLr

953 A.2d 241252 Del 2008 Clear and unambiguous language .. should be given its

ordinary and usual meaning Absent some ambiguity Delaware courts will not destroy or

twist language under the guise of construing it internal citations and

quotations omitted The language of the Proposed Bylaw is clear and unambiguous It

states The Board of Directors shall consistent with lb fiduclaiy duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses .. Indeed Delaware courts have used similar

construction when stating that Boards power to act is constrained by its fiduciary

duties to shareholders See Jackwn Nat Life Ins Co Kennecy 741 A.2d 377 386

Del Ch 1999 corporations directors are fiduciaries for the

stockholders whose interests they have duty to safeguard consistent with the flduciaiy

duties owed by those directors to corporations other shareholders and to

corporation itselL emphasis added Therefore if the Proposed Bylaw were enacted

the Board would retain the power to refuse reimbursement of nomination expenses where

its fiduciary duties so require

CONCLUSION

Based upon the foregoing the Proposed Bylaw if adopted and implemented

would not cause the Company to violate Delaware law Accordingly we do not believe

that there is any basis for Office Depot to exclude the Proposal from its Proxy Statement

under Rule 14a-8i2

Sincerely

GRM1T EISBNHOFBR
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VIA EMAILshareholderproposals@sec gov

Securities and Exchange Commission

Qfficeot chief.counse

Division of Corporation Finance

100 Street N.E

Washmgton DC 20549

Re Office Depot Inc Request Under Rule 14a-8 to Exclude Stockholder Proposal

Ladies and Gentlemen

On behalf of Office Depot Inc Delaware corporation the Company pursuant to Rule

14a-8j under the Securities Echange Act of 1934 the change Act as amended am

wntmg supplement our request to the Staff of the Division of Corporation Finance the

Staff of the Securities and Exchange Coninii.csion the Commissiondated January 23
2009 the Initial Letter regarding the stockholder proposal the ProposaF and the statement

in support thereof the Suppoiing Statement submitted by AFSCME Employees Pension

Plan the Proponent

Pursuant to Rule 14a8j under the Exchange Act am enclosing the following

This letter and

Opinion Letter from the Companys special Delaware counsel Richards

Layton Finger P4 attached hereto as Exhibit

This request is being submitted electromcally pursuant to guidance found in Staff Legal Bulletin

No 14D Accordingly am not enclosing the additional six copies ordinarily required by Rule

14a-8j In accordacc with Rule 14a-8j copy of this ubmission is being sent via electronic

mail simultaneously to the Proponent

THE PROPOA

The Proposal is in the form of mandatory amendment to the Companys bylaws the Bylaws
that if approved by the Companys stockholders at the 2009 Meeting would require

the

Companys board of directors the Bowd to provide for reimbursement of aD proxy

solicitation expenses meeting the criteria set forth in the Proposed Bylaw Specifically the

Proponent proposes the following change to the Bylaws the Proposed Bylaw
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RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc Office

Depot stockholders of Office Depot hereby amend the bylaws to add the

following Section 17 to Article 1fl

The Board of Directors shall cons stent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations BQard of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expcnses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not permitted to

cumulate their votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in respect
of contested election shall not exceed the amount

expended by the corporation in connection with such election

ANALYSIS

The Proposed Bylaw is in the form of mandatory amendment to the Bylaws requiring the

Board to provide for reimbursement of all proxy solicitation expenses meeting the criteria set

forth in the Proposed Bylaw

Rule 14a-8iX2 permits corporation to exclude stockholder proposal from the proxy

statement if the proposal is one that if implemented would cause company to violate any state

law to which it is subject The Company is incorporated under the laws of the State of Delaware

For the reasons set forth in the initial Letter and below including the legal opinion regarding the

Delaware General Corporation Law DGCLfrom Richards Layton Finger P.A special

Delaware counsel to the Company attached hereto as Exhibit the RLF Opinion the

Proposal if implemented by the Company would violate the DGCL Accordingly the Proposal

is excludable under Rule 14a-8i2

As noted in the RLF Opinion the Pmposed Bylaw does not clearly and unambiguously provide

fiduciary out as suggested by the Proponents letter dated February 192009 and is not

consistent with the Delaware Supreme Courts holding in CA Inc AFSCMEEmp1es Pension

Plan 953 A.2d 227 Del 2008 The RLF Opinion explains that inserting the.words consistent

with its fiduciary duties after the word shalldoes not qualify the word shall but rather is

statement that reimbursement of proxy solicitation expenses meeting the criteria specified in the

Proposed Bylaw are consistent with the Boards fiduciary duties under the DGCL The

Company believes that the Proposed Bylaw does not specifically reserve the Boards ability to

exercise its fiduciary duties and would imperinissibly constrain the Boards exercise of its

fiduciary duties in manner that is inconsistent with Delaware law
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In lightof the case law and the conclusions discussed in the Initial Letter and herein the

Company beheves the Proposal and the Supporting Statement can be excluded from its proxy
material to be distributed by the Company in connection with its 2009 annual meeting of

stockholders pursuant to Rue 14a-8iX2

CONCLUSION

Based upon the foregoing analysis wt respectfully request that the Staff concur that it will take

no action if the Company excludes the Proposal and the Supporting Statement from its proxy
material to be distributed by the Company in connection with its 2009 annual meeting of

stoctholders We would be happy to provide you with any additional information and answer

any questions that you may have regarding this subject In addition the Company agrees to

promptly forward to the Proponentany response from the Staff to this no-action request that the

Staff transmits by facsimile to the Company only If the Staff has any questions or comments
regarding the foregoing please contact me at 561 438-8708

Sincerely

OFFICE DEPOT INC

Senior Securities Counsel

Enclosures

cc Gerald McEntee AFSCME
Neil It Austrian Lead Independent Director and

Chairman Corporate Governance and Nominating Committee

Steve Odland Chairman and CEO
Elisa Garcia Executive Vice Preaident General Counsel and Corporate Secretary
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appropriate in specific case to award reimbursement It would have been easy for the

Proponent to draft bylaw which clearly reserve the directors full power to discharge their

fiduciary duties by providing that the directors duty to reimburse the nomination expenses was

subject to the directors fiduciary duties at 236 n.20 Instead of saying that the obligation

to reimburse is subject to the fiduciary duties of the Board however the Proposed Bylaw
states that reimbursement would be consistent with the Boards fiduciary duties

The Proposed Bylaw reads as follows

The Board of Directors shall consistent with its fiduciary duties

cause the corporation to reimburse stockholder or group of

stockholders together the Nominator for reasonable expenses

Expenses incurred in connection with nominating one or more

candidates in contested election of Directors to the corporations

Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses

so long as the election of fewer than 50% of the Directors to be

elected was contested in the election one or more candidates

nominated by the Nominator are elected to the corporations Board

of Directors stockholders are not permitted to cumulate their

votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to

Nominator under this bylaw in respect of contested election shall

not exceed the amount expended by the corporation in connection

with such election emphasis added

The insertion of the words consistent with its fiduciary duties after the word shall

does not qualify the word shall which could have been done by putting the word ifin front

of consistent with fiduciary duties but rather is statement that reimbursement of proxy

solicitation expenses meeting the criteria specified in the Proposed Bylaw is always consistent

with the Boards fiduciary duties The Proposed Bylaw thus attempts to circumvent the fiduciary

duty analysis required by the Delaware Supreme Court in by purporting to state that

reimbursement of proxy expenses is consistent with the Boards fiduciary duties While the

JE Opinion suggests this is tortured reading of the plain language of the Proposal as

discussed in the RLF Opinion this reading is completely consistent with the argwnent that the

Proponent made to the Delaware Supreme Court in i.e that bylaw can define the

directors fiduciary duties and when it does so no additional fiduciary analysis is required Brief

of Appellee at 34-35 953 A2d 227 No 329 2008 Transcript of Oral Argument at 27-36

953 A.2d 227 No 329 2008 Thus because the Proposed Bylaw does not clearly and

unambiguously reserve the Boards ability to exercise its fiduciary duties with respect to the

reimbursement of proxy solicitation expenses the Proposed Bylaw impennissibly constrains the

Boards exercise of its fiduciary duties

RLFI-3370608-7
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While the Proponent now says
that the intent of the Proposed Bylaw was to provide

fiduciary out the language the Proponent chose to use in the Proposed Bylaw does not clearly

and unambiguously provide reservation of the directors power to discharge their fiduciary

duties As such the Proposed Bylaw as drafted would violate the prohibition which our

decisions have derived from Section 14 1a against contractual arrangements that commit the

board of directors to course of action that would preclude them from fully discharging their

fiduciary duties to the corporation and its shareholders 953 A.2d at 238 Accordingly in

our view implementation of the Proposal would violate Delaware law

Very truly yoirs

4%

CSBIPHS

RLFI-3370608-7



AFSCME
We Make America Happen

commatte EMPLOYEES PENSION PLAN
GeraIdW McEntee

MOIm
February 19 2009

Edwardj KIer

KathyJSadcman VIA ELECTRONIC MAIL
Henry C.Scfieff

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

lOOP Street NE

Washington DC 20549

Re Stockholder proposal ofAPSCME Employees Pension Plan request by Office Depot

Inc for no-action determination

Dear Sir/Madam

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934 the American

Federation of State County and Municipal Eniployees Employees Pension Plan the Plan
submitted to Office Depot Inc Office Depot stockholder proposal the Proposal

seeking to amend Office Depots bylaws to add bylaw the Bylaw stating that the board

shall consistent with its fiduciary duties cause the reimbursement of short slate proxy

contest expenses upon the election of at least one member of the slate to Office Depots board

In letter dated January 23 2009 Office Depot stated that it intends to omit the

Proposal from its proxy materials being prepared for the 2009 annual meeting of stockholders

Office Depot argues that it can exclude the Proposal pursuant to Rule 14a-8i2 because

implementing the Proposal would cause Office Depot to violate state law Rule 14a-

8i6 on the ground that Office Depot lacks the power or authority to implement the

Proposal and Rule .14a-8i3 as excessively vague and indefinite As discussed more

fully below Office Depot has not met its burden of establishing its entitlement to rely .on any

of these exclusions and the Plan respectfully requests that the Companys request for relief be

denied

Implementing the Proposal Would Not Cause Office Depot to Violate Delaware Law Because

the Proposal Contains Fiduciary Out

Office Depot claims that the Proposal violates the law of Delaware where Office

Depot is incorporated and that the Company is therefore entitled to exclude it in reliance on

Rule 14a-8i2 and i6 Office Depot submits an opinion of Richards Layton Finger

P.A special Delaware counsel to Office Depot stating that the Proposal would impermissibly

infringe on the Office Depot boards exercise of its fiduciary duties

As discussed more fully in the opinion of Grant Eisenhofer P.A special Delaware

American Federation of State County and Municipal Employees AFL-CIO
TEL 202 775.8 142 FAX 202 785.4606 1625 Sweet N.W.Mshington D.C 20036-5687
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counsel to the Plan which is attached as Exhibit the Proposal would not violate Delaware law

In CA Inc AFSCMB 953 A.2d 227 Dcl 2008 the Delaware Supreme Court ruled on the

validity under Delaware law of bylaw submitted to CA also by the Plan requiring reimbursement

of short slate proxy contest expenses The CA bylaw unlike the Bylaw did not provide that

reimbursement should occur only ifdoing so was consistent with the boards fiduciary duties It was

otherwise substantially identical to the Bylaw

The court held that the CA bylaw was proper subject for shareholder action under

Delaware law The court distinguished between bylaw that would mandate how the board would

decide specific substantive business decisions which would violate section 141a of the Delaware

General Corporation Law and bylaw that would define the process and proceedings by which

those decisions are made The court held that the CA bylaw fell into the procedural category

because it regulated the process of nominating directors and thus was proper subject for

shareholder action Id at 237

The court held that the CA bylaw was nonetheless invalid under Delaware law because it

theoretically could require the board to cause the reimbursement of expenses where doing so would

violate their fiduciary duties The Bylaw cures this defect by requiring the board to reimburse proxy

contest expenses only ifdoing so would be consistent with the boards fiduciary obligations Office

Depot offers strained interpretation of the Bylaw in which the phrase consistent with its fiduciary

duties does not make reimbursement subject to fiduciary duties but instead purportedly states that

reimbursement under the circumstances described in the Bylaw is always consistent with the boards

fiduciary duties This reading is at odds with the Bylaws plain language however

Because the Proposal contains fiduciary out it does not violate Delaware law malcing

exclusion in reliance on Rules 14a-8i2 and i6 inappropriate Accordingly the Plan respectfully

asks that the Staff decline to grant relief to Office Depot on these grounds

The ProDosal Is Not Inipermissiblv Vague and Indefinite

Office Depot urges that the Proposal is excludable pursuant to Rule 14a-8i3 because it

violates one of the Commissions other proxy rules Office Depot contends that the Proposal

violates Rule 14a-9s prohibition on materially false or misleading statements because it is so vague

and indefinite that neither stockholders voting on the Proposal nor Office Depot seeking to

implement it would be able to determine with reasonable certainty what actions the Proposal

requires

Office Depots vagueness objections center on the omission from the Proposal of particular

discussions

The Proposal does not explain that mandatory reimbursement is not required by the Delaware

General Corporation Law
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The Proposal does not address the issue of reimbursement proportionate to success and

reasonableness of an amount that is not overly burdensome to stockholders

The Proposal does not provide sufficient details about the impact its approval mayhave on the

Company including the fact that the Proposal is very likely to encourage contested elections that

would serve no purpose other than to distract management and waste Company assets

The Proposal does not explain that stockholders maynominate director candidates for self-

serving reasons while the Board may not

All of these alleged omissions are in fact arguments against the Proposal which Office Depot

can and likely will include in its statement in opposition to the Proposal The Plan is not required to

include them in the Proposal however in order to avoid exclusion on vagueness grounds Staff

Legal Bulletin 14B section Sept 15 2004 discussing over-reliance on i3arguments and the

role of the statement in opposition

Stockholders voting on the Proposal can easily tell from the supporting statement that the right

to reimbursement for short slate contests is not currently mandatoryindeed that is why the Plan

believes the Bylaw is needed All of the Bylaws key terms are sufficiently well defined for

stockholders to understand what will happen if the Proposal is implemented Accordingly Office

Depot should not be permitted to exclude the Proposal on vagueness grounda in reliance on Rule

l4a-8i3

If you have any questions or need additional information please do not hesitate to call me at

202 429-1007 The Plan appreciates the opportunity to be of assistance to the Staff in this matter

Very truly yours

Charles onis

Plan Sec etary

cc Christopher Davies Esq
Senior Securities Counsel

Office Depot Inc

Email ChristoDher.Davies@OfficeDepot.com

Fax It 561 438-4464
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VIA OVERNIGHT MAIL

Gerald McEntee

Chairman Pension Committee

American Federation of State County and Municipal Employees

Employees Pension Plan

1625 Street N.W
Washington DC 20036

Re Shareholder Proposal Submitted by American Federation of State

County and Municipal Employees Employees Pension Plan for

Inclusion in Office Depot Inc.s 2009 Proxy Statement

Dear Gerald McEntee

You have requested our opinion as to whether the shareholder proposal the

Proposal submitted by the American Federation of State County and Municipal

Employees AFSCME Empioyees Pension Plan the Plan to Office Depot Inc

Office Depot or the Company Delaware corporation would if adopted and

implemented cause the Company to violate Delaware law As set forth below the

Proposal if enacted would be permissible under Delaware law

You have furnished us with and we have reviewed copies of the Proposal and the

supporting statement submitted to the Company as well as letter dated November 21
2008 which accompanied your submission of the Proposal to the Company We also

have reviewed letter from the Company dated January 23 2009 Office Depot Letter

to the Division of Corporation Finance the Division of the U.S Securities and

Exchange Commission the Commissionstating that the Company intends to omit the

Proposal from its proxy materials to be distributed in connection with the Companys
2009 annual meeting the Proxy Statement We have reviewed an opinion attached to

the Companys letter from Richards Layton Finger PA RLF dated January 21
2009 the RLF Opinion expressing the opinion that the Proposal if implemented

would violate Delaware General Corporation Law DGCL We have also reviewed

the Companys Restated Certificate of Incorporation as amended the Certificate of
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Incorporation and the Companys Bylaws as amended the Bylawsand such other

documents as we deemed necessary and appropriate We have assumed the conformity to

the original documents of all documents submitted to us as copies and the authenticity of

the originals of such documents

The Provosal

The Proposal if adopted would cause Office Depot to implement bylaw

requiring directors to the extent consistent with their fiduciary duties to reimburse

successful director candidates in certain circumstances The Proposal states

RESOLVED that pursuant to section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc

Office Depot stockholders of Office Depot hereby amend the bylaws

to add the following Section 17 to Article UI

The Board of Directors shall consistent with its fiduciary duties cause

the corporation to reimburse stockholder or group of stockholders

together the Nominator for reasonable expenses Expenses
incurred in connection with nominating one or more candidates in

contested election of Directors to the corporations Board of Directors

including without limitation printing mailing legal solicitation travel

advertising and public relations expenses so long as the election of

fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are

elected to the corporations Board of Directors stockholders are not

permitted to cumulate their votes for Directors and the election

occurred and the Expenses were incurred after this bylaws adoption

The amount paid to Nominator under this bylaw in respect of contested

election shall not exceed the amount expended by the corporation in

connection with such election

Emphasis supplied

The Proposal is intended to facilitate groups of shareholders to nominate

directors Currently board-sponsored nominees have an advantage in corporate elections

because the board may authorize corporate funds to pay for their nomination expenses

Further if there is change in control of the company then the new board can approve

reimbursement of directors nomination expenses However where less than majority

of directors are up for election the newly elected directors may not have the votes to

cause the Company to reimburse nomination expenses See CA Inc AFSCME 953

A.2d 227 237 Del 2008 Generally and under the current framework for electing

directors in contested elections only board-sponsored nominees for election are

reimbursed for their election expenses Dissident candidates are not unless they succeed
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in replacing at least majority of the entire board. The Proposed Bylaw is meant to

level the playing field in such circumstances by requiring the Company subject to the

Boards fiduciary duties to reimburse reasonable nominating expenses of successful

director candidates where less than 50% of the board is up for reelection

SUMMARY OF OPINION

The Proposed Bylaw if adopted would not cause the Company to violate

Delaware law Recently the Delaware Supreme Court held that shareholder-enacted

bylaw requiring companies to reimburse reasonable election expenses would be

permissible under Delaware law so long as the bylaw contained provision that reserves

the directors full power to discharge their fiduciary duties CA Inc 935 A.2d at 237

n.20 The Proposed Bylaw clearly has such provision It states The Board of

Directors shall consistent with its Jlduciaiy duties cause the corporation to reimburse

stockholder or group of stockholders together the Nominator for reasonable expenses

emphasis added Therefore under the Proposed Bylaw Office Depots board the

Board would retain the power to refuse reimbursement of nomination expenses when

so required by its fiduciary duties

Office Depot and its Delaware Counsel do not dispute that bylaw requiring the

Company to reimburse proponents proxy solicitation expenses subject to the

fiduciary duties of the Board is entirely permissible under Delaware law RLF Letter at

Office Depot Letter at Rather they construe the Proposed Bylaw contrary to its

plain language They argue

The Proposed Bylaw instead of reserving to the Board the ability to

determine not to reimburse proponents proxy solicitation expenses in
circumstances that proper application of fiduciary principles could

preclude purports to provide the reimbursement in the circumstances

provided by the Proposed Bylaw would be consistent with the fiduciary

duties of the Board

RLF Letter at quoting CA 953 A.2d at 240 internal citations omitted see also

Office Depot Letter at

This tortured construction should be given no weight See West Center City

Neighborhood Assn Inc 2002 WL 1403322 at Del Ch 2002 must

be given plain and ordinary meaning. The Proposed Bylaw if enacted would

only require the Board to reimburse nomination expenses where such reimbursement was

consistent with its fiduciary duties Therefore the Proposed Bylaw if implemented

would not cause the Company to violate Delaware law
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ANALYSIS

The Recent Delaware Supreme Court Ruling AFSCME CA Supports the

Legality of the Proposed Bylaw Under Delaware Law

In CA AFSCME submitted similar bylaw to be included in CAs proxy

statement CA 953 A.2d at 229-3 CA requested no-action relief claiming inter alia

that it could exclude under the Proposal Rule 14a-8iI and Id In response to

letters from CA and AFSCME the SEC certified two questions to the Delaware Supreme
Court to determine whether the bylaw was proper subject for shareholder action

under Delaware law and whether the bylaw if implemented would cause the

company to violate Delaware law

In that case the proposal similar to the Proposal at issue here provided for

reasonable reimbursement of nomination expenses for successful director candidates if

the following condition were met

election of fewer than 50% of the directors to be elected is contested in the

election

or more candidates nominated by the Nominator are elected to the

corporations board of directors and

are not permitted to cumulate their votes for directors

However unlike the Proposed Bylaw at issue here the proposal in CA did not provide

that the board only must reimburse such nomination expenses where consistent with its

fiduciary duties

In AFSCME ç` the Delaware Supreme Court Held Bylaws that

Required Reimbursement of Reasonable Nomination Expenses were

Proper Subject for Shareholder Action

In CA the Delaware Supreme Court held that the bylaw at issue was proper

subject for shareholder action under Delaware The court noted that DGCL 109b
enabled shareholders to enact bylaws relating to the rights or powers of

stockholders directors Id at 235 quoting Rule 109b Construing this

language the Court held that defendants were mistaken in arguing that any bylaw that in

any respect might be viewed as limiting or restricting the power of the board

automatically falls outside the scope of permissible bylaws Id emphasis in original

Article IV Section 118 of the Delaware Constitution was amended in 2007 to allow the Supreme Court

to hear certified question of law from the Commission
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The Court held Bylaws by their very nature set down rules and procedures that bind

corporations board and shareholders Id This decision waS consistent with previous

Delaware court opinions See e.g FrantzMfg Co EACindustries 501 A.2d 401 407

Del 1985 The power to make and amend the bylaws of corporation has long been

recognized as an inherent feature of the corporate structure holding that bylaw that

required unanimous attendance and board approval for any board action was permissible

under Delaware law Hollinger Intl. Inc Black 844 A.2d 1022 1079 Del Ch
2004 afid 872 A.2d 559 Del 2005 Bylaws can impose severe requirements on the

conduct of board and may pervasively and strictly regulate the process by which

boards acr without running afoul of the DGCL.

Further the Court in CA defined the permissible scope of bylaws holding It is

well established under Delaware law that proper function of bylaws is not to mandate

how the board should decide specific substantive business decisions but rather to define

the process and proceedings by which those decisions are made CA 953 A.2d at 233
The Court held that the bylaw at issue in CA was procedural in nature because it

regulated the
process

of nominating directors See Id at 237

The Court further held that shareholders had legitimate and protected interest

in regulating this nomination process

The unadorned right to cast ballot in contest for office

is meaningless without the right to participate in selecting the contestants

As the nominating process circumscribes the range of choice to be made
it is fundamental and outcome-determinative

step in the election of

officeholders To allow for voting while maintaining closed selection

process thus renders the former an empty exercise

Ii internal quotations omitted see also Blasius Indus Inc Atlas Corp 564 A.2d

651 660 n.2 Del Ch 1988 De1aare courts have long exercised most sensitive and

protective regard for the free and effective exercise of voting rights Unitrin Inc

American General Corp 651 A.2d 1361 1378 Del 1995 This Court has been and

remains assiduous in its concern about defensive actions designed to thwart the essence

of corporate democracy by disenfranchising shareholders. Thus the Court held that

the proposed bylaw in CA was proper subject for shareholder action under Delaware

law

The Delaware Supreme Court 1-Jeld that the Bylaw at Issue in AFSCME
CA Would Cause the Company To Violate Delaware Law Only Because It

Could In Theory Require Reimbursement When To Do So Would Be

Inconsistent With The Directors Fiduciary Duties

The Court however held that the bylaw at issue in CA would cause the Company
to violate Delaware law because it mandate reimbursement of election expenses in
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circumstances that proper application of fiduciary principles could preclude Id at

240.2 The Court recognized that there were circumstances where the board could not

consistent with its fiduciary duties authorize the corporation to reimburse election

expenses of director candidates See Id at 240 situation where the proxy contest

is motivated by personal or petty concerns or to promote interests that do not further or

are adverse to those of the corporation the boarcVs fiduciary duty could compel that

reimbursement be denied altogether..3 The Court held the Proposal would cause the

Company to violate Delaware law because it would require reimbursement of nomination

expenses in instances where Delaware law did not permit reimbursement Id

However the Court provided roadmap for company to legally adopt bylaw

concerning reimbursement of nomination expenses It held that such bylaw would be

permissible where it contain provision that reserves the directors full power to

discharge their fiduciary duties Id at 237 n.20 The Proposed Bylaw has such

fiduciary out and therefore would not cause the Company to violate Delaware law if

enacted

II The Proposed Bylaw Remedies the Defects to the Nomination Reimbursement

Bylaw Considered by the Delaware Supreme Court inAFSCME CA

The Proposed Bylaw states that the Board only must reimburse nomination

expenses where consistent with its fiduciary duties Office Depot mistakenly construes

the Proposed Bylaw in manner inconsistent with its plain meaning in arguing that the

Proposed Bylaw purport to define the fiduciary duties of the Board This

interpretation of the Proposed Bylaw should be given no weight under Delaware law

purposes of the proposed bylaw submitted by AFSCME and at issue here it is undisputed between the

parties in this case that bylaws may not interfere with the boards ability to exercise its power to discharge

its fiduciary duties RLFs citation to AFSCMEs counsels representations in CA concerning the power of

bylaws to restrict director power is therefore entirely irrelevant See RLF Letter at The proposed

bylaw submitted by AFSCME and at issue here is entirely consistent with the Delaware Supreme Courts

decision in CA The arguments advanced by AFSCMEs counsel in the context of the CA litigation were

defending the particular bylaw proposal that was at issue in that case and which the Supreme Court noted

did not have any fiduciary out language that exists in the proposed bylaw here

This holding was in accord with previous case law that held that directors may reimburse election

expenses to promote particular corporate policy but not when election expenses were incurred for purely

personal reasons See e.g Hibbert Hollywood Parfç Inc 457 A.2d 339 345 Dcl 1983 The proxy

contest though couched in terms of election to the board was actually one involving substantive

differences about corporation policy Plaintiffs therefbre had an equitable and legal right to recover from

the corporation their reasonable expenses resulting from the proxy contest Hall Trans-Lux Daylight

Picture Screen Corp 171 226 229 Del Ch 1934 all that is at stake is the ambition of the ins
to stay in the corporation should not be called upon to pay for the expense of their campaign to persuade

the voting stockholders to rally to their support.
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See Centaur Partners IV National Intergroup Inc 582 A.2d 923 928 Del 1990

Corporate charters and by-laws are contracts among the shareholders of corporation

and the general rules of contract interpretation are held to apply ATT Corp Lulls

953 A.2d 241 252 Del 2008 Clear and unambiguous language .. should be given its

ordinary and usual meaning Absent some ambiguity Delaware courts will not destroy or

twist language under the guise of construing it internal citations and

quotations omitted The language of the Proposed Bylaw is clear and unambiguous It

states The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses .. Indeed Delaware courts have used similar

construction when stating that Boards power to act is constrained by its fiduciary

duties to shareholders See Jackson Nat LfŁ Ins Co Kennedy 741 A.2d 377 386

Del Ch 1999 corporations directors are fiduciaries for the fpreferred

stockholders whose interests they have duty to safeguard consistent with the fiduciay
duties owed by those directors to corporations other shareholders and to

corporation itself emphasis added Therefore if the Proposed Bylaw were enacted

the Board would retain the power to refuse reimbursement of nomination expenses where

its fiduciary duties so require

CONCLUSION

Based upon the foregoing the Proposed Bylaw if adopted and implemented
would not cause the Company to violate Delaware law Accordingly we do not believe

that there is any basis for Office Depot to exclude the Proposal from its Proxy Statement

under Rule 14a-8i2

Sincerely

GRANT EISENHOFER P.A
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VIA EMAIL shareholderproposals@sec.gov

Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington DC 20549

Re Office Depot Inc Request Under Rule 14a-8 to Exclude Stockholder Proposal

Ladies and Gentlemen

On behalf of Office Depot Inc Delaware corporation the Company pursuant to Rule

14a-8j under the Securities Exchange Act of 1934 the Exchange Act as amended am

writing to respectfully request that the Staff of the Division of Corporation Finance the Staff
of the Securities and Exchange Commission the Commission concur with the Companys

view that for the reasons stated below the stockholder proposal the Proposal and the

statement in support thereof the Supporting statement submitted by AFSCME Employees

Pension Plan the Proponent or AFSCME and received by the Company on November 21

2008 may properly be omitted from the Companys proxy materials the Proxy Materials to

be distributed by the Company in connection with its 2009 annual meeting of stockholders the

2009 Meeting

The Proposal and the Supporting Statement may properly be excluded from the Proxy Materials

pursuant to

Rule 14a-8i2 because implementation of the Proposal would cause the Company to

violate state law

Rule 14a-8i3 because the Proposal is impermissibly vague and indefinite so as to be

inherently misleading and

Rule 14a-8i6 because the Company lacks the power or authority to implement the

Proposal

Pursuant to Rule 14a-8j under the Exchange Act am enclosing the following

This letter and

The Proposal and the Supporting Statement submitted by the Proponent attached

hereto as Exhibit
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Opinion Letter from the Companys special Delaware counsel Richards Layton

Finger PA attached hereto as Exhibit

This request is being submitted electronically pursuant to guidance found in Staff Legal Bulletin

No 14D Accordingly am not enclosing the additional six copies ordinarily required by Rule

14a-8j In accordance with Rule 14a-8j copy of this submission is being sent via electronic

mail simultaneously to the Proponent

This letter is being filed with the Staff less than 80 calendar days before the Company intends to

file its defmitive Proxy Materials for the 2009 Meeting with the Commission As further

described below the Company requests waiver of the 80-day requirement of Rule 14a-8j for

good cause The Company anticipates that the Proxy Materials and form of proxy will be

fmalized for printing on or about March 2009 Accordingly we would appreciate it greatly if

the Staff could review and respond to this no-action request by February 202009

understand that the Staff has confirmed that Rule 14a-8k requires proponents to provide

companies copy of any correspondence that the proponents submit to the Commission or the

Staff Accordingly we are taking this opportunity to notify the Proponent that if it elects to

submit additional correspondence to the Commission or the Staff copies of that correspondence

should concurrently be furnished to the undersigned on behalf of the Company pursuant to Rule

14a-8k

THE PROPOSAL

The Proposal is in the form of mandatory amendment to the Companys bylaws the Bylaws
that if approved by the Companys stockholders at the 2009 Meeting would require Companys

board of directors the Board to provide for reimbursement of all proxy solicitation expenses

meeting the criteria set forth in the Proposed Bylaw Specifically the Proposal proposes the

following change to the Bylaws the Proposed Bylaw

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc Office

Depot stockholders of Office Depot hereby amend the bylaws to add the

following Section 17 to Article Ill

The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not pennitted to
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cumulate their votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in respect of contested election shall not exceed the amount

expended by the corporation in connection with such election

ANALYSIS

The Proposed Bylaw is in the form of mandatory amendment to the Bylaws requiring the

Board to provide for reimbursement of all proxy solicitation expenses meeting the criteria set

forth in the Proposed Bylaw

The Proposal If Implemented Could Violate State Law

The primary issue in the instant matter is one of drawing the boundary between the authority of

the Board on the one hand and the stockholders on the other under the General Corporation

Law of the State of Delaware the DGCL As the Staff is aware the difficulty of pinpointing

where proposal falls on this spectrum of sometimes overlapping authority is sometimes

exacerbated by the absence of clear state law precedent demarcating this boundary

Rule 14a-8i2 permits corporation to exclude stockholder proposal from the proxy

statement if the proposal is one that if implemented would cause company to violate any state

law to which it is subject The Company is incorporated under the laws of the State of Delaware

For the reasons set forth below and in the legal opinion regarding the DGCL from Richards

Layton Finger P.A special Delaware counsel to the Company RLF attached hereto as

Exhibit the RLF Opinion the Proposal if implemented by the Company would violate

the DGCL Accordingly the Proposal is excludable under Rule 14a-8i2

As noted in the RLF Opinion stockholders of Delaware corporation have the power to amend

the bylaws subject to the provisions of DGCL Section 109b which provides in pertinent part

that the bylaws may contain any provision not inconsistent with law or with the certificate of

incorporation Accordingly the key in the instant matter is whether the Proposed Bylaw

satisfies this requirements

The RLF Opinion reviews the proceedings of recent Delaware case regarding nearly

identical Proposal the CA Proposal that was submitted to CA Inc CAby AFSCME

1The CA Proposal submitted by AFSCME in 2008 read as follows

RESOLVED that
pursuant to Section 109 of the Delaware General Corporation Law and Article

IX of the bylaws of CA Inc stockholders of CA hereby amend the bylaws to add the following Section

14 to Aiticle II

The board of directors shall cause the corporation to reimburse stockholder or group of

stockholders together the Nominator for reasonable expenses Expenses incurred in connection

with nominating one or more candidates in contested election of directors to the corporations board of
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CA Inc AFSCME Emples Pension Plan 953 A.2d 227 Del 2008 CA submitted no-

action request letter to the Commission requesting the CAbe allowed to exclude the CA

Proposal and submitted an opinion from RLF as special Delaware counsel to CA AFSCME

responded with an opinion from its own special Delaware counsel asserting that CA could not

exclude the CA Proposal The Commission formally certified two issues to the Delaware

Supreme Court for guidance was the CAProposal proper subject for action by

stockholders as matter of Delaware law and would the CA Proposal if adopted cause CA

to violate any Delaware law to which it was subject Id at 231

The Court answered the first question in the affirmative and then considered any possible

circumstance under which the CA Proposal if adopted would violate Delaware law The Court

noted that at least one such circumstance existed The Court then found that requiring CAs
board of directors to reimburse election expenses in such situation would violate Delaware law

as the boards fiduciary duties would compel that reimbursement be denied Id at 240 The

Court concluded that the CA Proposal as drafted would violate the prohibition which our

decisions have derived from Section 14 1a against contractual arrangements that commit the

board of directors to course of action that would preclude them from fully discharging their

fiduciary duties to the corporation and its shareholders Id at 238 In reaching its decision the

Court relied on its prior holdings where it had invalidated contracts that would require board to

act or not act in fashion that would limit the exercise of its fiduciary duties As explained in

the RLF Opinion the Court was convinced that the CA Proposal would prevent the directors

from exercising their full managerial power in circumstances where their fiduciary duties would

otherwise require them to deny reimbursement to dissident slate CA 953 A.2d at 239

Accordingly since the CA Proposal did not include any language that would reserve to CAs
directors their full power to exercise their fiduciary duty to decide whether or not it would be

appropriate in specific case to award reimbursement at all the Court concluded that the CA

Proposal violated Delaware law kL at 240

RLF explains that like the CA Proposal the Proposed Bylaw is also defective because it limits

the Boards exercise of fiduciary duties The addition of the phrase consistent with its fiduciary

duties between the word shall and the word cause does not cure the problem identified by

the Delaware Supreme Court in CA According to RLF the infirmity in the Proposed Bylaw is

that rather than making the requirement that the Board cause the Company to reimburse

Proponents expenses subject to the fiduciary duties of the Board as required by the CA

decision the Proposed Bylaw defmes the Boards fiduciary duties by stating that reimbursement

in the circumstances described in the Proposed Bylaw would be consistent with its fiduciary

directors including without limitation printing mailing legal solicitation travel advertising and public

relations expenses so long as the election of fewer than 50% of the directors to be elected is contested

in the election one or more candidates nominated by the Nominator are elected to the corporations

board of directors stockholders are not permitted to cumulate their votes for directors and the

election occurred and the Expenses were incurred after this bylaws adoption The amount paid to

Nominator under this bylaw in respect of contested election shall not exceed the amount expended by

the corporation in connection with such election



Securities and Exchange Commission

Office of Chief Counsel

January 23 2009

Page

duties Thus the Proposed Bylaw impermissibly constrains the Boards exercise of its fiduciary

duties RLF concludes that that the Proposed Bylaw defines the Boards fiduciary duties in

manner that is inconsistent with Delaware law

In light of the case law and the conclusions discussed above and in the RLF Opinion the

Company could not lawfully implement the Proposed Bylaw because it could improperly

prevent the Board from fully exercising their fiduciary duties Accordingly the Company

believes the Proposal can be excluded from its Proxy Material for the 2009 Meeting pursuant to

Rule 14a-8i2

II The Proposal May Be Exduded Because It Is Impermissibly Vague and Indefinite

So As To Be Inherently Misleading

Rule 14a-8i3 provides that company may exclude from its proxy materials shareholder

proposal if that proposal or supporting statement is contrary to any of the Commissions proxy

rules including 14a-9 which prohibits materially false or misleading statements in proxy

soliciting materials Because the Proposal contains unclear and ambiguous language regarding

how the Proposal would operate the Proposal is impermissibly vague and indefinite so as to be

misleading and therefore is excludable under Rule 14a-8i3

The Staff consistently has taken the position that vague and mdefmite shareholder proposals are

inherently misleading and therefore excludable under Rule 14a-8iX3 because neither the

stockholders voting on the proposal nor the company in implementing the proposal if adopted

would be able to determine with any reasonable certainty exactly what actions or measures the

proposal requires See Staff Legal Bulletin No 14B September 15 2004 In this regard the

Staff pennitted the exclusion of variety of shareholder proposals including proposals

requesting amendments to companys charter or bylaws See Alaska Air Group Inc April 11

2007 excluding proposal that requested the board to amend the companys governance

documents certificate of incorporation and or bylaws to assert affirm and define the

rights of owners of the company to set the standards of corporate governance under Rule

14a-8i3 since was vagie and indefinite and Peoples Energy Corp November 23 2004

agreeing that proposal to amend the companys articles of incorporation and bylaws to provide

that officers and directors shall not be indemnified from liability for acts or omissions involving

gross negligence or reckless neglect was excludable because it was vague and indefinite

Moreover the Staff has on numerous occasions concurred that proposal was sufficiently

misleading so as to justify exclusion where company and its stockholders might interpret the

proposal differently such that any action ultimately taken by the upon

implementation the proposal could be significantly different from the actions envisioned by

stockholders voting on the proposal Fuqua Industries Inc March 12 1991 and Occidental

Petroleum Corp February 11 1991 excluding proposal because the Staff agreed with the

company that the proposal may be misleading because any actions ultimately taken by the

upon implementation of this proposal could be significantly different from the
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actions envisioned by shareholders voting on the proposal. See also Bank of America Corp

June 18 2007

The Proposal is vague and indefinite because the Proposals operative text is subject to varying

interpretations thereby making it impossible for either the board of directors or the stockholders

at large to comprehend precisely what the proposal would entail Dyer SEC 287 F.2d 773

781 8th Cir 1961 See also New York City Employees Retirement System Brunswick Corp
789 Supp 144 146 S.D.N.Y 1992 Shareholders are entitled to know precisely the breadth

of the proposal on which they are asked to vote and Capital One Financial Corp February

2003 excluding proposal under Rule 14a-8i3 where the company argued that its

shareholders would not know with any certainty what they are voting either for or against

Under the DGCL the Board can reimburse proponent of successful proxy contest if it

determines that the reimbursement is in the best interests of all stockholders and that the amounts

reimbursed are reasonable In contrast the Proposed Bylaw makes the reimbursement of proxy

contest expenses mandatory and requires that all the stockholders of the Company bear the costs

incurred by any individual stockholder who seeks to elect candidates of its own choosing to the

Board As result the Proposed Bylaw creates reimbursement right for successful contested

elections that is much more favorable to dissident stockholders or groups than the rights provided

by the DGCL The Proposed Bylaw and the Supporting Statement fail to explain that the DGCL
does not require mandatory reimbursement of proxy contest expenses as provided for in the

Proposed Bylaw however The Proposal also does not address the issue of reimbursement

proportionate to success and reasonableness of an amount that is not overly burdensome to

stockholders It is likely that the Company and the stockholders may interpret the Proposal

consistent with the standard under the DGCL assuming that the Board had such discretion

provided under the DGCL such that any action ultimately taken by the upon

implementation the proposal could be significantly different than the actions envisioned by

the stockholders voting on the proposal Fuqua Industries Inc March 12 1991

The Proposal is also vague and indefinite since it does not provide sufficient details about the

impact its approval may have on the Company The stated purpose of the Proposal is to

encourage proxy contests Requiring all of the stockholders to subsidize the solicitation

expenses of opposition candidates for the Board is very likely to encourage contested elections

that would serve no purpose other than to distract management and waste Company assets The

costs of contest for seat on any public companys board can reach six or even seven figures

when the costs of printing and mailing proxy statement are added to advertising expenses and

legal fees In addition the mandatory nature of the Proposal could encourage frivolous spending

by stockholder nominees resulting in excessive payout by the Company Based upon the

Proposal and the Supporting Statement the stockholders are not likely to understand that such

procedure would work to the detriment of stockholders by requiring the payment of corporate

assets to board candidates that have been rejected by majority of the shareholders

The Board is unique in its role of designating director candidates because its discretion is limited

by its fiduciary duties to the Company and its stockholders The Proposed Bylaw does not
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explain that stockholders may nominate director candidates for self-serving reasons while the

Board may not Hence the adoption of the Proposal could require the Company to fund proxy

contest even where those instigating the contest are seeking to advance special cause or to gain

voice on the Board to advocate the goals of particular constituency In fact it is likely that

the phrase consistent with its fiduciary duties may create confusion on the part of stockholders

by leading them to believe that reimbursement in the circumstances described in the Proposed

Bylaw would be consistent with the Boards fiduciary duties under the DGCL The Supporting

Statement can also be subject to different interpretations since it cites the scarcity of short

slate election contests but does not explain what they are and how short slate election

contests might benefit stockholders

As explained above the Proposals language is subject to varying interpretations such that the

Company and its stockholders would not be able to determine how to interpret the Proposal if it

was included in the Proxy Materials for the 2009 Meeting Thus the Proposal is similar to other

proposals that the Staff has concurred were excludable as vague and indefmite for purposes of

Rule 14a-8i3 because they were subject to varying interpretations See e.g Alaska Air

Group Inc April 11 2007 excluding proposal that requested the board to amend the

companys governance documents certificate of incorporation and or bylaws to assert

affirm and defme the rights of owners of the company to set the standards of corporate

governance under Rule 14a-8i3 since it was vague and indefinite International Business

Machines Corp February 22005 excluding proposal that the officers and directors

responsible for certain event have their pay reduced to the level prevailing in 1993 under

Rule 14a-8i3 because it was subject to numerous interpretations Bank Mutual Corp avail

Jan 112005 allowing the company to exclude proposal asking that mandatory retirement

age be established for all directors upon attaining the age of 72 years since the proposal was

subject to multiple interpretations and thus excludable as vague and indefinite Peoples Energy

Corp November 23 2004 agreeing that proposal to amend the companys articles of

incorporation and bylaws to provide that officers and directors shall not be indemnified from

liability for acts or omissions involving gross negligence or reckless neglect was excludable

because it was vague and indefinite and Puget Energy Inc March 72002 allowing the

company to exclude proposal that requested the board to implement policy of improved

corporate governance under Rule 14a-8i3 Similarly the Proposal and the Supporting

Statement are vague and indefinite because the uncertainty regarding what constitutes

compliance with the Proposal makes it inevitable that stockholders would not know what they

were voting upon

Accordingly the Company believes that as result of the vague and indefinite nature of the

Proposal and the Supporting Statement they are impermissibly misleading and thus excludable

from the Companys Proxy Materials for the 2009 Meeting pursuant to Rule l4a-8i3

ifi The Company Lacks The Power And Authority To Implement The Proposal

Rule 14a-8i6 provides that company may omit shareholder proposal and any statement in

support thereof from its proxy statement and form of proxy the company would lack the
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power or authority to implement the proposal The Company believes that the Proposal is

excludable under Rule 14a-8i6 because as discussed above if the Company were to adopt the

Proposed Bylaw in the manner described in the Proposal the Proposed Bylaw would be invalid

under the DCiCL Accordingly the Company believes that it lacks the power and authority to

implement the Proposal pursuant to Rule 14a-8i6

Rule 14a-8j requires company to file its reason for excluding proposal from its proxy

statement no later than 80 calendar days before it files its definitive proxy statement and form of

proxy with the Commission Rule 14a-8j does allow company to submit its reason after 80

calendar days upon its demonstration of good cause The Company believes that the

Proponent will not be prejudiced or harmed by the waiver since the Proponent and the Company

had engaged in several telephonic discussions regarding the Proponents Proposal Therefore the

Proponent should be aware of the Companys position with respect to the Proposal The

Company hopes that the Staff will not be unduly burdened by this request Because of the facts

described above the Company respectfully requests waiver of the 80-day requirement

The Company anticipates that the Proxy Materials and form of proxy will be finalized for

printing on or about March 2009 Accordingly we would appreciate it greatly if the Staff

could review and respond to this no-action request by February 202009

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it will take

no action if the Company excludes the Proposal and the Supporting Statement from its Proxy

Materials for the 2009 Meeting We would be happy to provide you with any additional

information and answer any questions that you may have regarding this subject In addition the

Company agrees to promptly forward to the Proponent any response from the Staff to this no-

action request that the Staff transmits by facsimile to the Company only If the Staff has any

questions or comments regarding the foregoing please contact meat 561 438-8708

Sincerely

OFFICE DEPOT INC

Christoph Davies Esq

Senior Securities Counsel

Enclosures

cc Gerald McEntee AFSCME
Neil Austrian Lead Independent Director and

Chairman Corporate Governance and Nominating Committee

Steve Odland Chairman and CEO

Elisa Garcia Executive Vice President General Counsel and Corporate Secretary
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RESOLVED that pursuant to section 109 of the Delaware General Corporation

Law and Article IX of the bylaws of Office Depot Inc Office Depot stockholders of

Office Depot hereby amend the bylaws to add the following Section 17 to Article Ill

The Board of Directors shall consistent with its fiduciary duties cause the corporation

to reimburse stockholder or group of stockholders together the Nominator for

reasonable expenses Expenses incurred in connection with nominating one or more

candidates in contested election of Directors to the corporations Board of Directors

including without limitation printing mailing legal solicitation travel advertising and

public relations expenses so long as the election of fewer than 50% of the Directors

to be elected was contested in the election one or more candidates nominated by the

Nominator are elected to the corporations Board of Directors stockholders are not

permitted to cumulate their votes for Directors and the election occurred and the

Expenses were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in respect of contested election shall not exceed the amount expended

by the corporation in connection with such election

SUPPORTING STATEMENT

In our opinion the power of stockholders to elect directors is the most important

mechanism for ensuring that corporations arc managed in stockholders interests Some

corporate law scholars posit that this power is supposed to act as safety valve that

justifies giving the board substantial discretion to manage the corporations business and

affairt

The safety valve is ineffective however unless there is meaningful threat of

director replacement We do not believe such threat currently exists at most U.S public

companies including Office Depot Harvard Law School professor Lucian Bebchuk has

estimated that there were only about 80 contested elections at U.S public companies

from 1996 through 2002 that did not seek to change control of the corporation

The unavailability of reimbursement for director election campaign expenses for

so-called short slazesslates of director candidates that would not comprise majority

of the board if electedcontributes to the scarcity of such contests Because the board

approves payment of such expenses as practical matter they are reimbursed only when

majority of directors have been elected in contest The proposed bylaw would

provide reimbursement for reasonable expenses incurred in successful short slate efforts

but not contests aimed at changing control by ousting majority or more of the board
with success defined as the election of at least one member of the short slate

The bylaw would also cap reimbursable expenses at the amount expended by the

company on the contested election We believe that the amount spent by dissident

stockholder or group will rarely exceed the amount spent by the company but the cap

ensures that the availability of reimbursement does not create an incentive for wasteful

spending

We urge stockholders to vote for this proposal
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RICHARDS
LAYTON

FINGER

January 21 2009

Office Depot Inc

2200 Old Germantown Road

Deiray Beach Florida 33445

Re Bylaw Amendment Prooosal Submitted By AFSCME

Ladies and Gentlemen

We have acted as special
Delaware counsel to Office Depot Inc Delaware

corporation the Company in connection with proposal the Proposal submitted by

Gerald McEntee on behalf of the AFSCME Employees Pension Plan the Proponent that

the Proponent intends to present at the Companys 2009 annual meeting of stockholders the

2009 Annual Meeting In this connection you have requested our opinion as to certain

matter under the General Corporation Law of the State of Delaware the General Corporation

Law

For purposes of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Amended and Restated Certificate of Incorporation of the Company

as filed with the Secretary of State of the State of Delaware the Secretary of State on May 18

1995 as amended by the Certificate of Amendment of Restated Certificate of Incorporation as

filed with the Secretary of State on August 27 1998 jointly the Certificate of Incorporation

ii the Amended and Restated Bylaws of the Company the Bylaws and

iii the Proposal and its supporting statement

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the conformity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

UU
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conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

THE PROPOSAL

The Proposal proposes to amend the Bylaws to read as follows the Proposed

Bylaw

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc Office

Depot stockholders of Office Depot hereby amend the bylaws to add the

following Section 17 to Article III

The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not pennitted to

cumulate their votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator under

this bylaw in respect of contested election shall not exceed the amount expended

by the corporation in connection with such election

DISCUSSION

You have asked our opinion as to whether the Proposal if implemented by the

Company would violate the General Corporation Law For the reasons set forth below in our

opinion the Proposal if implemented by the Company would violate the General Corporation

Law

As general matter the stockholders of Delaware corporation have the power to

amend the bylaws This power however is not unlimited and is subject to the express

limitations set forth in Section 109b of the General Corporation Law which provides

The bylaws may contain any provision not inconsistent with law

or with the certificate of incorporation relating to the business of

the corporation the conduct of its affairs and its rights or powers

or the rights or powers of its stockholders directors officers or

employees

RLFI-3357750-5
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Del 109b emphasis added We turn therefore to consideration of whether the

Proposed Bylaw is inconsistent with law or with the certificate of incorporation

THE PROPOSED BYLAW VIOLATES THE GENERAL CORPORATION LAW

The Proposed Bylaw if adopted would require that the Board of Directors of the

Company the Board relinquish its power to determine what expenses should and should not

be reimbursed to stockholders instead requiring that the Board reimburse ll proxy solicitation

expenses that meet the criteria set forth in the Proposed Bylaw

The Delaware Supreme Court recently addressed the question of whether

stockholder proposal the CA Proposal submitted to CA Inc CA which was nearly

identical to the Proposal violated the General Corporation Law CA Inc AFSCME Emples

Pension Plan 953 A.2d 227 Del 2008 The CA proceeding arose from certification by the

United States Securities Exchange Commission the SEC to the Delaware Supreme Court

of two questions of law was the CA Proposal proper subject for action by stockholders as

matter of Delaware law and would the CA Proposal if adopted cause CA to violate any

Delaware law to which it was subject at 231 The Court answered the first question in the

affirmative In order to answer the second question the Court considered any possible

circumstance under which the CA Proposal if adopted would violate Delaware law and found

that at least one such circumstance existed As an example of such circumstance the Court

hypothesized situation in which stockholder group affiliated with competitor of CA could

cause the election of minority slate of candidates committed to using their director positions to

The CA Proposal submitted by AFSCME in 2008 read as follows

RESOLVED that pursuant to Section 109 of the Delaware General Corporation Law and

Article IX of the bylaws of CA Inc stockholders of CA hereby amend the bylaws to add the

following Section 14 to Article II

The board of directors shall cause the corporation to reimburse stockholder or group of

stockholders together the Nominator for reasonable expenses Expenses incurred in

connection with nominating one or more candidates in contested election of directors to the

corporations board of directors including without limitation printing mailing legal

solicitation travel advertising and public relations expenses so long as the election of fewer

than 50% of the directors to be elected is contested in the election one or more candidates

nominated by the Nominator are elected to the corporations board of directors stockholders

are not permitted to cumulate their votes for directors and the election occurred and the

Expenses were incurred after this bylaws adoption The amount paid to Nominator under this

bylaw in respect of contested election shall not exceed the amount expended by the corporation

in connection with such election
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obtain and communicate proprietary strategic information to the competitor at 239 111 34

The Court found that requiring CAs board of directors to reimburse proxy solicitation expenses

in such situation would violate Delaware law as the boards fiduciary duties would compel that

reimbursement be denied Id at 240

The Court concluded that the CA Proposal as drafted would violate the

prohibition which our decisions have derived from Section 141a against contractual

arrangements that commit the board of directors to course of action that would preclude them

from fully discharging their fiduciary duties to the corporation and its shareholders 14 at 238

In so concluding the Court relied on its holdings in other cases in which contractual

arrangements purported to require board of directors to act or refrain from acting in manner

that would limit the exercise of their fiduciary duties As the court held in Paramount Commcns

Inc OVC Network Inc

To the extent that contract or provision thereof purports to

require board to act or not act in such fashion as to limit the

exercise of fiduciary duties it is invalid and unenforceable

637 A.2d 34 51 Del 1993 Ouicktum Design Sys Shapiro 721 A.2d 1281 1290-92

Del 1998 invalidating boards no hand poison pill that prevented future directors from

redeeming the pill Similarly in Paramount Commcns Inc Time Inc the Court determined

that Times board of directors properly enacted defensive measures to thwart tender offer

launched by Paramounteven though that merger may have been attractive to majority of

Times stockholders

Paramount argues that assuming its tender offer posed threat

Times response was unreasonable in precluding Times

shareholders from accepting the tender offer or receiving control

premium in the immediately foreseeable future Once again the

contention stems we believe from fundamental

misunderstanding of where the power of corporate governance lies

Delaware law confers the management of the corporate enterprise

to the stockholders duly elected board representatives Del

141a The fiduciary duty to manage corporate enterprise

includes the selection of time frame for achievement of corporate

goals That duty may not be delegated to the stockholders

571 A.2d at 1154 emphasis added see Omnicare Inc NCS Healthcare Inc. 818 A.2d

914 937 Del 2003 holding that an agreement to submit merger for stockholder vote was

unenforceable because agreement prevented board from exercising its fiduciary duties owed to

minority stockholders

In the Court concluded that the CA Proposal would prevent the directors

from exercising their full managerial power in circumstances where their fiduciary duties would

otherwise require them to deny reimbursement to dissident slate 953 A.2d at 239

RLF1-3357750-5
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Because the CA Proposal contained no language that would reserve to CAs directors their full

power to exercise their fiduciary duty to decide whether or not it would be appropriate in

specific case to award reimbursement at all the Court concluded that the CA Proposal violated

Delaware law Id at 240

Like the CA Proposal the Proposed Bylaw mandates reimbursement of proxy

solicitation expenses and if adopted would limit the Boards exercise of its fiduciary duties

The only difference between the Proposed Bylaw and the bylaw found by the Delaware Supreme

Court to violate Delaware law is the addition of the phrase consistent with its fiduciary duties

between the word shall and the word cause Rather than making the requirement that the

Board cause the Company to reimburse proponents proxy solicitation expenses subject to

the fiduciary duties of the Board as required by the CA decision the Proposed Bylaw defines the

Boards fiduciary duties by stating that reimbursement in the circumstances described in the

Proposed Bylaw would be consistent with its fiduciary duties The Proposed Bylaw instead of

reserving to the Board the ability to determine not to reimburse proponents proxy solicitation

expenses in circumstances that proper application of fiduciary principles could preclude i4

purports to provide that reimbursement in the circumstances provided by the Proposed Bylaw

would be consistent with the fiduciary duties of the Board The Proposed Bylaw thus attempts

to circumvent the fiduciary duty analysis required by the Delaware Supreme Court in the CA

opinion by purporting to define the fiduciary duties

In AFSCME argued in its brief and at oral argument that if corporation has

bylaw requiring the mandatory reimbursement of proxy expenses the directors would not be

called upon to exercise any discretion on the payment and thus would not be required to make

any decision which would involve the exercise of their fiduciary obligations Brief of Appellee

at 34-35 CA 953 A.2d 227 No 329 2008 Transcript of Oral Argument at 27-36 953

A.2d 227 No 329 2008 In its opinion the Court rejected AFSCMEs argument finding that

the argument concedes the very proposition that renders the Bylaw as written invalid the

Bylaw mandates reimbursement of election expenses in circumstances that proper application

of fiduciary principles could exclude 953 A.2d at 239-40 Likewise in defining the

Boards fiduciary duties and eliminating the Boards ability to exercise its discretion with respect

to the reimbursement of proxy solicitation expenses the Proposed Bylaw impermissibly

constrains the Boards exercise of its fiduciary obligations

Additionally the Proposed Bylaw attempts to define the Boards fiduciary duties

in manner that is inconsistent with Delaware law Pursuant to the Proposed Bylaw

reimbursement of proxy solicitation expenses that meet the criteria set forth in the Proposed

Bylaw would always be deemed to be consistent with the Boards fiduciary duties It is settled

law that board may expend corporate funds to reimburse proxy expenses where the

controversy is concerned with question of policy as distinguished from personnel

management quoting Hall Trans-Lux Daylight Picture Screen Corp 171 226 227

Del Ch 1934 Where courts have either upheld or declined to enjoin the use of corporate

funds for proxy solicitation expenses the record pointed to clear disagreements between

competing slates of director candidates over concrete policy issues such as whether the

corporation should approve merger with another company Empire Gas Co Gray 46

RLFI-3357750-5
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A.2d 741745 Del Ch 1946 pursue plan of liquidation based on the terms offered by

management Hand Missouri-Kansas Pipe Line Co. 54 Supp 649 650 Del 1944

change its existing policy on paying dividends to stockholders Levin Metro-Goldwyn

Mayer Inc 264 Supp 793 802 n.7 S.D.N.Y 1967 continue maintaining suite of offices

in specific location Gray 46 A.2d at 745 and hire full-time management and change the

role of the director audit committee Hibbert Hollywood Park Inc. 457 A.2d 339 340

Del 1982 compare Essential Enters Corp Doresey Corp 1960 WL 56156 at Del Ch

Dec 15 1960 ordering former directors to repay the corporation for proxy solicitation

expenses incurred to advance the purely personal purpose of those directors

Under the Proposed Bylaw as with the CA Proposal the Board would not be able

to exercise its judgment in distinguishing which proxy contests involve substantive differences of

corporate policy and are thus deserving of reimbursement and those which involve personal

disagreements or disputes where the boards fiduciary duty could compel that reimbursement be

denied altogether 953 A.2d at 240 In defining the reimbursement of stockholder expenses

which meet the criteria set forth in the Proposed Bylaw as consistent with the Boards fiduciary

duties the Proposal prevents the Board from exercising its discretion to deny reimbursement

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposed Bylaw if adopted would violate Delaware law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC and the Proponent in connection with the matters addressed herein and we consent to your

doing so Except as stated in this paragraph this opinion letter may not be furnished or quoted

to nor may the foregoing opinion be relied upon by any other person or entity for any purpose

without our priorwritten consent

Very truly yours

CSBIPHS

RLF1.3357750-5
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VIA EMAIL shareholderproposals@sec.gov

Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington DC 20549

Re Office Depot Inc Request Under Rule 14a-8 to Exclude Stockholder Proposal

Ladies and Gentlemen

On behalf of Office Depot Inc Delaware corporation the Company pursuant to Rule

14a-8j under the Securities Exchange Act of 1934 the Exchange Act as amended am

writing to respectfully request that the Staff of the Division of Corporation Finance the Staff
of the Securities and Exchange Commission the Commission concur with the Companys

view that for the reasons stated below the stockholder proposal the Proposal and the

statement in support thereof the Supporting Statement submitted by AFSCME Employees

Pension Plan the Proponent or AFSCME and received by the Company on November 21

2008 may properly be omitted from the Companys proxy materials the Proxy Materials to

be distributed by the Company in connection with its 2009 annual meeting of stockholders the

2009 Meeting

The Proposal and the Supporting Statement may properly be excluded from the Proxy Materials

pursuant to

Rule 14a-8i2 because implementation of the Proposal would cause the Company to

violate state law

Rule 14a-8i3 because the Proposal is impermissibly vague and indefinite so as to be

inherently misleading and

Rule 14a-8i6 because the Company lacks the power or authority to implement the

Proposal

Pursuant to Rule 14a-8j under the Exchange Act am enclosing the following

This letter and

The Proposal and the Supporting Statement submitted by the Proponent attached

hereto as Exhibit
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Opinion Letter from the Companys special Delaware counsel Richards Layton

Finger P.A attached hereto as Exhibit

This request is being submitted electronically pursuant to guidance found in Staff Legal Bulletin

No 14D Accordingly am not enclosing the additional six copies ordinarily required by Rule

14a-8j In accordance with Rule 14a-8j copy of this submission is being sent via electronic

mail simultaneously to the Proponent

This letter is being filed with the Staff less than 80 calendar days before the Company intends to

file its definitive Proxy Materials for the 2009 Meeting with the Commission As further

described below the Company requests waiver of the 80-day requirement of Rule 14a-8j for

good cause The Company anticipates that the Proxy Materials and form of proxy will be

finalized for printing on or about March 2009 Accordingly we would appreciate it greatly if

the Staff could review and respond to this no-action request by February 202009

understand that the Staff has confirmed that Rule 14a-8k requires proponents to provide

companies copy of any correspondence that the proponents submit to the Commission or the

Staff Accordingly we are taking this opportunity to notify the Proponent that if it elects to

submit additional correspondence to the Commission or the Staff copies of that correspondence

should concurrently be furnished to the undersigned on behalf of the Company pursuant to Rule

14a-8k

THE PROPOSAL

The Proposal is in the form of mandatory amendment to the Companys bylaws the Bylaws

that if approved by the Companys stockholders at the 2009 Meeting would require Companys

board of directors the Board to provide for reimbursement of all proxy solicitation expenses

meeting the criteria set forth in the Proposed Bylaw Specifically the Proposal proposes the

following change to the Bylaws the Proposed Bylaw

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc Office

Depot stockholders of Office Depot hereby amend the bylaws to add the

following Section 17 to Article ifi

The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not permitted to
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cumulate their votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in respect of contested election shall not exceed the amount

expended by the corporation in connection with such election

ANALYSIS

The Proposed Bylaw is in the form of mandatory amendment to the Bylaws requiring the

Board to provide for reimbursement of all proxy solicitation expenses meeting the criteria set

forth in the Proposed Bylaw

The Proposal If Implemented Could Violate State Law

The primary issue in the instant matter is one of drawing the boundary between the authority of

the Board on the one hand and the stockholders on the other under the General Corporation

Law of the State of Delaware the DGCL As the Staff is aware the difficulty of pinpointing

where proposal falls on this spectrum of sometimes overlapping authority is sometimes

exacerbated by the absence of clear state law precedent demarcating this boundary

Rule 14a-8i2 permits corporation to exclude stockholder proposal from the proxy

statement if the proposal is one that if implemented would cause company to violate any state

law to which it is subject The Company is incorporated under the laws of the State of Delaware

For the reasons set forth below and in the legal opinion regarding the DGCL from Richards

Layton Finger P.A special Delaware counsel to the Company RLP attached hereto as

Exhibit the RL1 Opinion the Proposal if implemented by the Company would violate

the DGCL Accordingly the Proposal is excludable under Rule 14a-8i2

As noted in the RLF Opinion stockholders of Delaware corporation have the power to amend

the bylaws subject to the provisions of DGCL Section 109b which provides in pertinent part

that the bylaws may contain any provision not inconsistent with law or with the certificate of

incorporation Accordingly the key in the instant matter is whether the Proposed Bylaw

satisfies this requirements

The RLF Opinion reviews the proceedings of recent Delaware case regarding nearly

identical Proposal the CA Proposal that was submitted to CA Inc CAby AFSCME

1The CA Proposal submitted by AFSCME in 2008 read as follows

RESOLVED that pursuant to Section 109 of the Delaware General Corporation Law and Article

IX of the bylaws of CA Inc stockholders of CA hereby amend the bylaws to add the following Section

14 to Article II

The board of directors shall cause the corporation to reimburse stockholder or group of

stockholders together the Nominator for reasonable expenses Expenses incurred in connection

with nominating one or more candidates in contested election of directors to the corporations board of
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CA Inc AFSCMEEmples Pension Plan 953 A.2d 227 Del 2008 CA submitted no-

action request letter to the Commission requesting the CA be allowed to exclude the CA

Proposal and submitted an opinion from RLF as special Delaware counsel to CA AFSCME

responded with an opinion from its own special Delaware counsel asserting that CA could not

exclude the CA Proposal The Commission formally certified two issues to the Delaware

Supreme Court for guidance was the CA Proposal proper subject for action by

stockholders as matter of Delaware law and would the CA Proposal if adopted cause CA
to violate any Delaware law to which it was subject IA at 231

The Court answered the first question in the affirmative and then considered any possible

circumstance under which the CA Proposal if adopted would violate Delaware law The Court

noted that at least one such circumstance existed The Court then found that requiring CAs
board of directors to reimburse election expenses in such situation would violate Delaware law

as the boards fiduciary duties would compel that reimbursement be denied IA at 240 The

Court concluded that the CAProposal as drafted would violate the prohibition which our

decisions have derived from Section 14 1a against contractual arrangements that commit the

board of directors to course of action that would preclude them from fully discharging their

fiduciary duties to the corporation and its shareholders IA at 238 In reaching its decision the

Court relied on its prior holdings where it had invalidated contracts that would require board to

act or not act in fashion that would limit the exercise of its fiduciary duties As explained in

the RLF Opinion the Court was convinced that the CAProposal would prevent the directors

from exercising their full managerial power in circumstances where their fiduciary duties would

otherwise require them to deny reimbursement to dissident slate CA 953 A.2d at 239

Accordingly since the CA Proposal did not include any language that would reserve to CAs

directors their full power to exercise their fiduciary duty to decide whether or not it would be

appropriate in specific case to award reimbursement at all the Court concluded that the CA

Proposal violated Delaware law Li at 240

RLF explains that like the CA Proposal the Proposed Bylaw is also defective because it limits

the Boards exercise of fiduciary duties The addition of the phrase consistent with its fiduciary

duties between the word shall and the word cause does not cure the problem identified by

the Delaware Supreme Court in CA According to RLF the infirmity in the Proposed Bylaw is

that rather than making the requirement that the Board cause the Company to reimburse

Proponents expenses subject to the fiduciary duties of the Board as required by the CA

decision the Proposed Bylaw defines the Boards fiduciary duties by stating that reimbursement

in the circumstances described in the Proposed Bylaw would be consistent with its fiduciary

directors including without limitation printing mailing legal solicitation travel advertising and public

relations expenses so long as the election of fewer than 50% of the directors to be elected is contested

in the election one or more candidates nominated by the Nominator are elected to the corporations

board of directors stockholders are not permitted to cumulate their votes for directors and the

election occurred and the Expenses were incurred after this bylaws adoption The amount paid to

Nominator under this bylaw in respect of contested election shall not exceed the amount expended by

the corporation in connection with such election
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duties Thus the Proposed Bylaw impermissibly constrains the Boards exercise of its fiduciary

duties RLF concludes that that the Proposed Bylaw defmes the Boards fiduciary duties in

manner that is inconsistent with Delaware law

In light of the case law and the conclusions discussed above and in the RLF Opinion the

Company could not lawfully implement the Proposed Bylaw because it could improperly

prevent the Board from fully exercising their fiduciary duties Accordingly the Company

believes the Proposal can be excluded from its Proxy Material for the 2009 Meeting pursuant to

Rule 14a-8i2

IL The Proposal May Be Excluded Because It Is Impermissibly Vague and Indefinite

So As To Be Inherently Misleading

Rule 14a-8i3 provides that company may exclude from its proxy materials shareholder

proposal if that proposal or supporting statement is contrary to any of the Commissions proxy

rules including 14a-9 which prohibits materially false or misleading statements in proxy

soliciting materials Because the Proposal contains unclear and ambiguous language regarding

how the Proposal would operate the Proposal is impermissibly vague and indefinite so as to be

misleading and therefore is excludable under Rule 14a-8i3

The Staff consistently has taken the position that vague and indefinite shareholder proposals are

inherently misleading and therefore excludable under Rule 14a-8iX3 because neither the

stockholders voting on the proposal nor the company in implementing the proposal if adopted

would be able to determine with any reasonable certainty exactly what actions or measures the

proposal requires See Staff Legal Bulletin No 14B September 15 2004 In this regard the

Staff permitted the exclusion of variety of shareholder proposals including proposals

requesting amendments to companys charter or bylaws See Alaska Air Group Inc April 11

2007 excluding proposal that requested the board to amend the companys governance

documents certificate of incorporation and or bylaws to assert affirm and defme the

rights of owners of the company to set the standards of corporate governance under Rule

14a-8i3 since it was vague and indefinite and Peoples Energy Corp November 23 2004

agreeing that proposal to amend the companys articles of incorporation and bylaws to provide

that officers and directors shall not be indemnified from liability for acts or omissions involving

gross negligence or reckless neglect was excludable because it was vague and indefinite

Moreover the Staff has on numerous occasions concurred that proposal was sufficiently

misleading so as to justify exclusion where company and its stockholders might interpret the

proposal differently such that any action ultimately taken by the upon

implementation the proposall could be significantly different from the actions envisioned by

stockholders voting on the proposal Fuqua Industries Inc March 12 1991 and Occidental

Petroleum Corp February 11 1991 excluding proposal because the Staff agreed with the

company that the proposal may be misleading because any actions ultimately taken by the

upon implementation of this proposal could be significantly different from the
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actions envisioned by shareholders voting on the proposal. See also Bank of America Corp

June 18 2007

The Proposal is vague and indefmite because the Proposals operative text is subject to varying

interpretations thereby making it impossible for either the board of directors or the stockholders

at large to comprehend precisely what the proposal would entail Dyer SEC 287 F.2d 773

781 8th Cir 1961 See also New York City Employees Retirement System Brunswick Corp
789 Supp 144 146 S.D.N.Y 1992 Shareholders are entitled to know precisely the breadth

of the proposal on which they are asked to vote and Capital One Financial Corp February

2003 excluding proposal under Rule 14a-8i3 where the company argued that its

shareholders would not know with any certainty what they are voting either for or against

Under the DGCL the Board can reimburse proponent of successful proxy contest if it

determines that the reimbursement is in the best interests of all stockholders and that the amounts

reimbursed are reasonable In contrast the Proposed Bylaw makes the reimbursement of proxy

contest expenses mandatory and requires that all the stockholders of the Company bear the costs

incurred by any individual stockholder who seelçs to elect candidates of its own choosing to the

Board As result the Proposed Bylaw creates reimbursement right for successful contested

elections that is much more favorable to dissident stockholders or groups than the rights provided

by the DGCL The Proposed Bylaw and the Supporting Statement fail to explain that the DGCL
does not require mandatory reimbursement of proxy contest expenses as provided for in the

Proposed Bylaw however The Proposal also does not address the issue of reimbursement

proportionate to success and reasonableness of an amount that is not overly burdensome to

stockholders It is likely that the Company and the stockholders may interpret the Proposal

consistent with the standard under the DGCL assuming that the Board had such discretion

provided under the DGCL such that any action ultimately taken by the upon

implementation the proposal could be significantly different than the actions envisioned by

the stockholders voting on the proposal Fuqua Industries Inc March 12 1991

The Proposal is also vague and indefinite since it does not provide sufficient details about the

impact its approval may have on the Company The stated purpose of the Proposal is tO

encourage proxy contests Requiring all of the stockholders to subsidize the solicitation

expenses of opposition candidates for the Board is very likely to encourage contested elections

that would serve no purpose other than to distract management and waste Company assets The

costs of contest for seat on any public companys board can reach six or even seven figures

when the costs of printing and mailing proxy statement are added to advertising expenses and

legal fees In addition the mandatory nature of the Proposal could encourage frivolous spending

by stockholder nominees resulting in excessive payout by the Company Based upon the

Proposal and the Supporting Statement the stockholders are not likely to understand that such

procedure would work to the detriment of stockholders by requiring the payment of corporate

assets to board candidates that have been rejected by majority of the shareholders

The Board is unique in its role of designating director candidates because its discretion is limited

by its fiduciary duties to the Company and its stockholders The Proposed Bylaw does not
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explain that stockholders may nominate director candidates for self-serving reasons while the

Board may not Hence the adoption of the Proposal could require the Company to fund proxy

contest even where those instigating the contest are seeking to advance special cause or to gain

voice on the Board to advocate the goals of paiticular constituency In fact it is likely that

the phrase consistent with its fiduciary duties may create confusion on the part of stockholders

by leading them to believe that reimbursement in the circumstances described in the Proposed

Bylaw would be consistent with the Boards fiduciary duties under the DGCL The Supporting

Statement can also be subject to different interpretations since it cites the scarcity of short

slate election contests but does not explain what they are and how short slate election

contests might benefit stockholders

As explained above the Proposals language is subject to varying interpretations such that the

Company and its stockholders would not be able to determine how to interpret the Proposal if it

was included in the Proxy Materials for the 2009 Meeting Thus the Proposal is similar to other

proposals that the Staff has concurred were excludable as vague and indefinite for purposes of

Rule 14a-8i3 because they were subject to varying interpretations See e.g Alaska Air

Group Inc April 11 2007 excluding proposal that requested the board to amend the

companys governance documents certificate of incorporation and or bylaws to assert

affirm and define the rights of owners of the company to set the standards of corporate

governance under Rule 14a-8i3 since it was vague and indefinite International Business

Machines Corp February 22005 excluding proposal that the officers and directors

responsible for certain event have their pay reduced to the level prevailing in 1993 under

Rule 14a-8i3 because it was subject to numerous interpretations Bank Mutual Corp avail

Jan 112005 allowing the company to exclude proposal asking that mandatory retirement

age be established for all directors upon attaining the age of 72 years since the proposal was

subject to multiple interpretations and thus excludable as vague and indefinite Peoples Energy

Corp November 23 2004 agreeing that proposal to amend the companys articles of

incorporation and bylaws to provide that officers and directors shall not be indemnified from

liability for acts or omissions involving gross negligence or reckless neglect was excludable

because it was vague and indefmite and Puget Energy Inc March 72002 allowing the

company to exclude proposal that requested the board to implement policy of improved

corporate governance under Rule 14a-8i3 Similarly the Proposal and the Supporting

Statement are vague and indefinite because the uncertainty regarding what constitutes

compliance with the Proposal makes it inevitable that stockholders would not know what they

were voting upon

Accordingly the Company believes that as result of the vague and indefinite nature of the

Proposal and the Supporting Statement they are impermissibly misleading and thus excludable

from the Companys Proxy Materials for the 2009 Meeting pursuant to Rule 14a-8i3

ifi The Company Lacks The Power And Authority To Implement The Proposal

Rule 14a-8i6 provides that company may omit shareholder proposal and any statement in

support thereof from its proxy statement and form of proxy the company would lack the



Securities and Exchange Commission

Office of Chief Counsel

January 23 2009

Page

power or authority to implement the proposal The Company believes that the Proposal is

excludable under Rule 14a-8i6 because as discussed above if the Company were to adopt the

Proposed Bylaw in the manner described in the Proposal the Proposed Bylaw would be invalid

under the DGCL Accordingly the Company believes that it lacks the power and authority to

implement the Proposal pursuant to Rule 14a-8i6

Rule 14a-8j requires company to file its reason for excluding proposal from its proxy

statement no later than 80 calendar days before it files its definitive proxy statement and form of

proxy with the Commission Rule 14a-8j does allow company to submit its reason after 80

calendar days upon its demonstration of good cause The Company believes that the

Proponent will not be prejudiced or harmed by the waiver since the Proponent and the Company

had engaged in several telephonic discussions regarding the Proponents Proposal Therefore the

Proponent should be aware of the Companys position with respect to the Proposal The

Company hopes that the Staff will not be unduly burdened by this request Because of the facts

described above the Company respectfully requests waiver of the 80-day requirement

The Company anticipates that the Proxy Materials and form of proxy will be fmalized for

printing on or about March 2009 Accordingly we would appreciate it greatly if the Staff

could review and respond to this no-action request by February 202009

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it will take

no action if the Company excludes the Proposal and the Supporting Statement from its Proxy

Materials for the 2009 Meeting We would be happy to provide you with any additional

information and answer any questions that you may have regarding this subject In addition the

Company agrees to promptly forward to the Proponent any response from the Staff to this no-

action request that the Staff transmits by facsimile to the Company only If the Staff has any

questions or comments regarding the foregoing please contact me at 561 438-8708

Sincerely

Christoph Davies Esq

Senior Securities Counsel

Enclosures

cc Gerald McEntee AFSCME
Neil Austrian Lead Independent Director and

Chairman Corporate Governance and Nominating Committee

Steve Odland Chairman and CEO
Elisa Garcia Executive Vice President General Counsel and Corporate Secretary
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RESOLVED that pursuant to section 109 of the Delaware General Corporation

Law and Article IX of the bylaws of Office Depot Inc Office Depot stockholders of

Office Depot hereby amend the bylaws to add the following Section 17 to Article III

The Board of Directors shall consistent with its fiduciary duties cause the corporation

to reimburse stockholder or group of stockholders together the Nominator for

reasonable expenses Expenses incurred in connection with nominating one or more

candidates in contested election of Directors to the corporations Board of Directors

including without limitation printing mailing legal solicitation travel advertising and

public relations expenses so long as the election of fewer than 50% of the Directors

to be elected was contested in the election one or more candidates nominated by the

Nominator are elected to the corporations Board of Directors stockholders are not

permitted to cumulate their votes for Directors and the election occurred and the

Expenses were incurred after this bylaws adoption The amount paid to Nominator

under this bylaw in respect of contested election shall not exceed the amount expended

by the corporation in connection with such election

SUPPORTING STATEMENT

In our opinion the power of stockholders to elect directors is the most important

mechanism for ensuring that corporations arc managed in stockholders interests Some

corporate law scholars posit that this power is supposed to act as safety valve that

justifies giving the board substantial discretion to manage the corporations business and

affairt

The safety valve is ineffective however unless there is meaningful threat of

director replacement We do not believe such threat currently exists at most U.S public

companies including Office Depot Harvard Law School professor Lucian Bebchuk has

estimated that there were only about 80 contested elections at U.S public companies

from 1996 through 2002 that did not seek to change control of the corporation

The unavailability of reimbursement for director election campaign expenses for

so-called short slatesslates of director candidates that would not comprise majority

of the board ifelectedcontributes to the scarcity of such contests Because the board

approves payment of such expenses as practical matter they are reimbursed only when

majority of directors have been elected in contest The proposed bylaw would

provide reimbursement for reasonable expenses incurred in successful short slate efforts

but not contests aimed at changing control by ousting majority or more of the board
with success defined as the election of at least one member of the short slate

The bylaw would also cap reimbursable expenses at the amount expended by the

company on the contested election We believe that the amount spent by dissident

stockholder or group will rarely exceed the amount spent by the company but the cap

ensures that the availability of reimbursement does not create an incentive for wasteful

spending

We urge stockholders to vote for this proposal
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RICHARDS
LAYTON

FINGER

January 212009

Office Depot Inc

2200 Old Germantown Road

Deiray Beach Florida 33445

Re Bylaw Amendment Proposal Submitted By AFSCME

Ladies and Gentlemen

We have acted as special Delaware counsel to Office Depot Inc Delaware

corporation the Company in connection with proposal the Proposal submitted by

Gerald McEntee on behalf of the AFSCME Employees Pension Plan the Proponent that

the Proponent intends to present at the Companys 2009 annual meeting of stockholders the

2009 Annual Meeting In this connection you have requested our opinion as to certain

matter under the General Corporation Law of the State of Delaware the General Corporation

Law

For purposes of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Amended and Restated Certificate of Incorporation of the Company

as filed with the Secretary of State of the State of Delaware the Secretary of State on May 18

1995 as amended by the Certificate of Amendment of Restated Certificate of Incorporation as

filed with the Secretary of State on August 27 1998 jointly the Certificate of Incorporation

ii the Amended and Restated Bylaws of the Company the Bylaws and

iii the Proposal and its supporting statement

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the confonnity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

RLFI-3357750-5

One Rodney Square 920 North King Street Wilmington DE 19801 Phone 302-651-7700 Fax 302-651-7701

www.rlf.com
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conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and infomiation set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

THE PROPOSAL

The Proposal proposes to amend the Bylaws to read as follows the Proposed

Bylaw

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law and Article IX of the bylaws of Office Depot Inc Office

Depot stockholders of Office Depot hereby amend the bylaws to add the

following Section 17 to Article Ill

The Board of Directors shall consistent with its fiduciary duties cause the

corporation to reimburse stockholder or group of stockholders together the

Nominator for reasonable expenses Expenses incurred in connection with

nominating one or more candidates in contested election of Directors to the

corporations Board of Directors including without limitation printing mailing

legal solicitation travel advertising and public relations expenses so long as

the election of fewer than 50% of the Directors to be elected was contested in the

election one or more candidates nominated by the Nominator are elected to

the corporations Board of Directors stockholders are not permitted to

cumulate their votes for Directors and the election occurred and the Expenses

were incurred after this bylaws adoption The amount paid to Nominator under

this bylaw in respect of contested election shall not exceed the amount expended

by the corporation in connection with such election

DISCUSSION

You have asked our opinion as to whether the Proposal if implemented by the

Company would violate the General Corporation Law For the reasons set forth below in our

opinion the Proposal if implemented by the Company would violate the General Corporation

Law

As general matter the stockholders of Delaware corporation have the power to

amend the bylaws This power however is not unlimited and is subject to the express

limitations set forth in Section 109b of the General Corporation Law which provides

The bylaws may contain any provision not inconsistent with law

or with the certificate of incorporation relating to the business of

the corporation the conduct of its affairs and its rights or powers

or the rights or powers of its stockholders directors officers or

employees

RLF1-3357750-5
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Del 109b emphasis added We turn therefore to consideration of whether the

Proposed Bylaw is inconsistent with law or with the certificate of incorporation

THE PROPOSED BYLAW VIOLATES THE GENERAL CORPORATION LAW

The Proposed Bylaw if adopted would require that the Board of Directors of the

Company the Board relinquish its power to determine what expenses should and should not

be reimbursed to stockholders instead requiring that the Board reimburse ll proxy solicitation

expenses that meet the criteria set forth in the Proposed Bylaw

The Delaware Supreme Court recently addressed the question of whether

stockholder proposal the CA Proposal submitted to CA Inc CA which was nearly

identical to the Proposal violated the General Corporation Law CA Inc AFSCME EmDles

Pension Plan 953 A.2d 227 Del 2008 The CA proceeding arose from certification by the

United States Securities Exchange Commission the SEC to the Delaware Supreme Court

of two questions of law was the CA Proposal proper subject for action by stockholders as

matter of Delaware law and would the CA Proposal if adopted cause CA to violate any

Delaware law to which it was subject at 231 The Court answered the first question in the

affirmative In order to answer the second question the Court considered any possible

circumstance under which the CA Proposal if adopted would violate Delaware law and found

that at least one such circumstance existed As an example of such circumstance the Court

hypothesized situation in which stockholder group affiliated with competitor of CA could

cause the election of minority slate of candidates committed to using their director positions to

The CA Proposal submitted by AFSCME in 2008 read as follows

RESOLVED that pursuant to Section 109 of the Delaware General Corporation Law and

Article IX of the bylaws of CA Inc stockholders of CA hereby amend the bylaws to add the

following Section 14 to Article II

The board of directors shall cause the corporation to reimburse stockholder or group of

stockholders together the Nominator for reasonable expenses Expenses incurred in

connection with nominating one or more candidates in contested election of directors to the

corporations board of directors including without limitation printing mailing legal

solicitation travel advertising and public relations expenses so long as the election of fewer

than 50% of the directors to be elected is contested in the election one or more candidates

nominated by the Nominator are elected to the corporations board of directors stockholders

are not permitted to cumulate their votes for directors and the election occurred and the

Expenses were incurred after this bylaws adoption The amount paid to Nominator under this

bylaw in respect of contested election shall not exceed the amount expended by the corporation

in connection with such election

RLF 1-3357750-S
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obtain and communicate proprietary strategic information to the competitor at 239 fn 34

The Court found that requiring CAs board of directors to reimburse proxy solicitation expenses

in such situation would violate Delaware law as the boards fiduciary duties would compel that

reimbursement be denied Id at 240

The Court concluded that the CA Proposal as drafted would violate the

prohibition which our decisions have derived from Section 14 1a against contractual

arrangements that commit the board of directors to course of action that would preclude them

from fully discharging their fiduciary duties to the corporation and its shareholders at 238

In so concluding the Court relied on its holdings in other cases in which contractual

arrangements purported to require board of directors to act or refrain from acting in manner

that would limit the exercise of their fiduciary duties As the court held in Paramount Commcns

Inc OVC Network Inc

To the extent that contract or provision thereof purports to

require board to act or not act in such fashion as to limit the

exercise of fiduciary duties it is invalid and unenforceable

637 A.2d 34 51 Del 1993 see Ouicktum Design Sys Shapiro 721 A.2d 1281 1290-92

Del 1998 invalidating boards no hand poison pill that prevented future directors from

redeeming the pill Similarly in Paramount Commcns Inc Time Inc the Court determined

that Times board of directors properly enacted defensive measures to thwart tender offer

launched by Paramounteven though that merger may have been attractive to majority of

Times stockholders

Paramount argues that assuming its tender offer posed threat

Times response was unreasonable in precluding Times

shareholders from accepting the tender offer or receiving control

premium in the immediately foreseeable future Once again the

contention stems we believe from fundamental

misunderstanding of where the power of corporate governance lies

Delaware law confers the management of the corporate enterprise

to the stockholders duly elected board representatives Del

141a The fiduciary duty to manage corporate enterprise

includes the selection of time frame for achievement of corporate

goals That duty may not be delegated to the stockholders

571 A.2d at 1154 emphasis added see also Omnicare Inc NCS Healthcare Inc 818 A.2d

914 937 Del 2003 holding that an agreement to submit merger for stockholder vote was

unenforceable because agreement prevented board from exercising its fiduciary duties owed to

minority stockholders

In the Court concluded that the CA Proposal would prevent the directors

from exercising their full managerial power in circumstances where their fiduciary duties would

otherwise require them to deny reimbursement to dissident slate 953 A.2d at 239

RLF1-3357750..5
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Because the CA Proposal contained no language that would reserve to CAs directors their full

power to exercise their fiduciary duty to decide whether or not it would be appropriate in

specific case to award reimbursement at all the Court concluded that the CA Proposal violated

Delaware law Id at 240

Like the CA Proposal the Proposed Bylaw mandates reimbursement of proxy

solicitation expenses and if adopted would limit the Boards exercise of its fiduciary duties

The only difference between the Proposed Bylaw and the bylaw found by the Delaware Supreme

Court to violate Delaware law is the addition of the phrase consistent with its fiduciary duties

between the word shall and the word cause Rather than making the requirement that the

Board cause the Company to reimburse proponents proxy solicitation expenses subject to

the fiduciary duties of the Board as required by the CA decision the Proposed Bylaw defines the

Boards fiduciary duties by stating that reimbursement in the circumstances described in the

Proposed Bylaw would be consistent with its fiduciary duties The Proposed Bylaw instead of

reserving to the Board the ability to determine not to reimburse proponents proxy solicitation

expenses in circumstances that proper application of fiduciary principles could preclude

purports to provide that reimbursement in the circumstances provided by the Proposed Bylaw

would be consistent with the fiduciary duties of the Board The Proposed Bylaw thus attempts

to circumvent the fiduciary duty analysis required by the Delaware Supreme Court in the CA

opinion by purporting to define the fiduciary duties

In AFSCME argued in its brief and at oral argument that if corporation has

bylaw requiring the mandatory reimbursóment of proxy expenses the directors would not be

called upon to exercise any discretion on the payment and thus would not be required to make

any decision which would involve the exercise of their fiduciary obligations Brief of Appellee

at 34-35 953 A.2d 227 No 329 2008 Transcript of Oral Argument at 27-36 953

A.2d 227 No 329 2008 In its opinion the Court rejected AFSCMEs argument finding that

the argument concedes the very proposition that renders the Bylaw as written invalid the

Bylaw mandates reimbursement of election expenses in circumstances that proper application

of fiduciary principles could exclude 953 A.2d at 239-40 Likewise in defining the

Boards fiduciary duties and eliminating the Boards ability to exercise its discretion with respect

to the reimbursement of proxy solicitation expenses the Proposed Bylaw impermissibly

constrains the Boards exercise of its fiduciary obligations

Additionally the Proposed Bylaw attempts to define the Boards fiduciary duties

in manner that is inconsistent with Delaware law Pursuant to the Proposed Bylaw

reimbursement of proxy solicitation expenses that meet the criteria set forth in the Proposed

Bylaw would always be deemed to be consistent with the Boards fiduciary duties It is settled

law that board may expend corporate funds to reimburse proxy expenses where the

controversy is concerned with question of policy as distinguished from personnel

management 14 quoting Hall Trans-Lux Daylight Picture Screen Corp. 171 226 227

Del Ch 1934 Where courts have either upheld or declined to enjoin the use of corporate

funds for proxy solicitation expenses the record pointed to clear disagreements between

competing slates of director candidates over concrete policy issues such as whether the

corporation should approve merger with another company Empire Gas Co Gray 46
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A.2d 741745 Del Ch 1946 pursue plan of liquidation based on the terms offered by

management Hand Missouri-Kansas PiDe Line Co 54 Supp 649 650 Del 1944
change its existing policy on paying dividends to stockholders Levin Metro-Goidwyn

Mayer Inc 264 Supp 793 802 n.7 S.D.N.Y 1967 continue maintaining suite of offices

in specific location Gray 46 A.2d at 745 and hire full-time management and change the

role of the director audit committee Hibbert Hollywood Park Inc 457 A.2d 339 340

Del 1982 compare Essential Enters Corp Doresey Corp 1960 WL 56156 at Del Ch
Dec 15 1960 ordering former directors to repay the corporation for proxy solicitation

expenses incurred to advance the purely personal purpose of those directors

Under the Proposed Bylaw as with the CA Proposal the Board would not be able

to exercise its judgment in distinguishing which proxy contests involve substantive differences of

corporate policy and are thus deserving of reimbursement and those which involve personal

disagreements or disputes where the boards fiduciary duty could compel that reimbursement be

denied altogether 953 A.2d at 240 In defining the reimbursement of stockholder expenses

which meet the criteria set forth in the Proposed Bylaw as consistent with the Boards fiduciary

duties the Proposal prevents the Board from exercising its discretion to deny reimbursement

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposed Bylaw if adopted would violate Delaware law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC and the Proponent in connection with the matters addressed herein and we consent to your

doing so Except as stated in this paragraph this opinion letter may not be furnished or quoted

to nor may the foregoing opinion be relied upon by any other person or entity for any purpose

without our prior written consent

Very truly yours

CSB/PHS
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